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TOPICAL INDEX TO SUBJECT MATTER 


ACKNOWLEDGMENTS 
Failure to comply with R.S. 41:2-17 which requires 
that there shall be a recital that the person who 
takes an acknowledgment is a notary is merely a 
formal defect which can be cured by subsequent 
proof. McKay v. Avison 


ACTIONS IN LIEU OF PREROGATIVE WRIT 
A suit to challenge the approval of a subdivision plan 
must be filed within 45 days, as measured from the 
publication of notice of the granting by the plan- 
ning board (or where applicable, the governing 
body’s approval of a board’s recommendation) of 
tentative approval although constitutional issues 
may be considered beyond that time period. Nelson 
v. So. Brunswick 


ADMINISTRATIVE LAW 

The Board of Trustees of the Teachers Pension and 
Annuity Fund is an administrative agency within 
the Department of the Treasury and a review of 
its decisions lies with the Appellate Division under 
R.R. 4:88-8. Board v. LaTronica 
Where a regulation is inconsistent with the primary 
meaning of the statutory language, it should be 
disregarded, despite the subsequent re-enactment 
| of the statute, at least in the absence of a clear 
showing that the Legislature specifically considered 
the regulation and approved it in re-enacting the 
provision. Kingsley v. Hawthorne 
The distribution of coupons redeemable in cash when 
milk price law is adjudicated retrospectively un- 
constitutional constitutes the giving of something of 
value to a milk customer in violation of admin- 
istrative regulation. Burlington v. Hoffman 
Only administrative rules and regulations of general 
applicability may be reviewed by petition for de- 
claratory judgment under R.R. 4:88-10; individual 
determinations are reviewable only by appeal un- 
der R.R. 4:88-8. Burlington v. Hoffman 
While an agency may use the general information 
and expert knowledge it obtains, it must do so by 
appropriate official notice on the hearing record 
and afford opportunity for refutation before ar- 
riving at a determination. Abelsons v. Newark ... 
An optician cannot fit contact lenses as this is the 
practice of optometry. State Bd v. Reiss 
Administrative regulation precluding public exam- 
ination of workmen’s compensation records if 
purpose is to provide employers with information 
concerning prospective employees is unreasonable 
and discriminatory and violates substantive due 
process of law. Accident Index Bureau, Ine. v. 
Hughes 
An agency can indulge in a tolerant approach in 
interpreting a filing date fixed by statute in order 
to effectuate the manifest purpose of the law. 
Swiney v. Dept. ........ 
Before the P.U.C. adopts new safety regulations gov- 
erning interstate buses it must give notice and 
hold hearings. Safeway v.. Bd... . 2.6 .csscceesecsns 
Pertinent legislative facts relating to the necessity of 
adopting new regulations must be made a part of 
the public record. Safeway v. Bd. ............... 
Notwithstanding State Board’s preclassification of 
bidders under R.S. 18:11-9.1 et seq., local board of 
education may require bidders to submit addi- 
tional financial information. Ruehl v. Bd. of Trus- 
tees 
| Bidder’s failure to submit certified financial state- 
ment as required by terms of bidding on contract 
with local board was material departure from such 
| terms and invalidated bid, which local board pro- 

perly rejected. Ruehl v. Bd of Trustees 
| Procedural due process does not require the invari- 
able granting of permission for oral argument on 
exceptions to a hearer’s report. D’Amico v. Blanck 


ADMIRALTY 
Shipowner Negligent Where He Should Know Steve- 
dore is not Conforming to Standards. Ferranti v. 
Swedish 

| In rem actions against vessel cannot be maintained 
for death of a seaman caused by negligence. Mc- 
Laughlin v. The Dredge 
The Extent of the Reach of the Jones Act to Seaman’s 
Shoreside Accidents, by Nathan Baker 


ADVERSE POSSESSION 
A conveyance of the whole estate by a co-tenant 
constitutes, upon the recording of the deed, an act 
of disseizin of the other co-tenant and possession by 
the grantee for the statutory period may result in 
title by adverse possession. Monesson v. Alsofrom. . 
Adverse possession does not run against the State. 
State v. Maas & Waldstein Co. 
Use by general public of short-cut across railroad 
embankment held not adverse, but permissive, and 
therefore not creative of a public right of way by 
prescription. Felici v. Pennsylvania Reading Sea- 
shore Lines 


ADVERTISING 
Requirement of R.S. 40:60-26 (a) that notice of pub- 
lic sale of surplus lands be advertised in newspaper 
circulating in municipality where lands are situated 
does not relieve municipality of requirement under 
R.S. 40:53-1 of advertising sale in its official, desig- 
nated newspaper. Levin v. Tp. of Warren 
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Requirement of public advertising is intended not 
only to stimulate bidding but also to inform local 
citizenry of proposed official action. Levin v. Tp. 
of Warren 


AGENCY 


An agency not coupled with an interest can be can- 
celled by the principal even though the instru- 
ment creating the authority expressly declares that 
it is irrevocable. Sarokhan v. Fair Lawn 

Court Finds Technician Not In Scope Of U.S. Em- 
ployment On Proficiency Flight. Maryland v. U.S... 217 

Authority of consular agents to represent their na- 
tionals terminates if and when the national selects 
other representation. In re Estate of Alexandra- 


vicus 282 


ALCOHOLIC BEVERAGE CONTROL 


An ordinance barring sale of alcoholic beverages on 
“any premises in which other merchandise busi- 
ness is carried on” validly bars sales of merchan- 
dise by the licensee which is merely incidental or 
ancillary to the sale of liquor, other than non- 
alcoholic beverages. Ridgemont v. Park Ridge ... 

Section 25 and 26 of this Statute bars the emplyo- 
ment by a licensee of any person convicted of a 
crime involving moral turpitude no matter what 
the nature of his employment. Severini v. State et al 

Where no formal complaint had ever been filed or 
disciplinary action taken against a tavern which 
had operated for a considerable number of years 
and the proof connecting the tavern with unfav- 
orable conditions existing outside the premises 
was weak and there was a marked improvement in 
the physical condition of the premises, a refusal to 
renew its license is improper. Bayonne v. B & L 
Tavern 

In order to prevent discrimination by an importer 
against a wholesaler in the sale of liquor the 
Director of the A.B.C. may order the importer to 
continue to sell to the wholesaler on the terms 
usually required by the importer. McCunn & Co., 
Inc. v. Fleming & MecCaig, Inc. ... <<. <svccccececee 387 

A saies quota imposed by an importer upon a whole- 
saler as a condition of doing business with the 
wholesaler is not per se, invalid. McCunn & Co., 
Ine.. v.. Fleming & MeCaig, Ine... .. <6 scecccsnses 387 

P.L. 1962 c. 152 which is designed to limit retail 
liquor licenses to two per person without disturb- 
ing present multiple holdings is constitutional. 
Grand v. Sills 
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ALIBI 


Failure of the trial judge to charge the jury concern- 
ing the issue of alibi is plain error warranting re- 
versal even in the absence of a request to charge. 
State v. Searles 


ALIMONY 


New Jersey courts may enforce an alimony order by 
garnishing the husband’s pension if its situs is in 
New Jersey and the wife is a New Jersey resident, 
where there is no other reasonable practical means 
of support open to the wife in this state, notwith- 
standing contractual limitations in the pension plan 
which exempt the funds from legal process of any 


kind. Thiel v. Thiel and Koppers Company, Inc. ... 115 


AMENDMENT 


Under appropriate circumstances a plaintiff may 
amend his complaint without leave of court to 
add additional defendants even after 20 days have 
elapsed. John Hancock v. Fiorilla 


NNULMENT 
A void marriage is void ab initio and the judgment of 
nullity is merely declaratory that no marriage 
in law ever existed, while a voidable marriage is 
valid until the judgment of nullity which then 
relates back to the time of the marriage and rend- 
ers it void. Minder v. Minder 
A pendente order for support must be complied with 
even though the marriage is subsequently annulled. 
Gerard v. Distefano 
The fraud necessary to warrant annulling a marriage 
must go to the very essence of the marriage rela- 
tionship, and nondisclosure of prior divorce is not 
such fraud. Gerard v. Distefano 
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ANTITRUST LAWS 


Counseling Small Business Under The Antitrust Laws 
and The Robinson-Patman Act, by Earl W. Kintner 417 


APPEAL 


An appeal taken as of right under R.R. 1:2-1(a) will 
be dismissed where alleged constitutional issue is 
frivolous. Sisters v. Union City 

The Board of Trustees of the Teachers Pension and 
and Annuity Fund is an administrative agency 
within the Department of the Treasury and a re- 
view of its decisions lies with th eAppellate Divi- 
view of its decisions lies with the Appellate Divi- 
sion under R.R. 4:88-8. Board v. LaTronica 
basis of the sole ground upon which it was offered 
at trial, it is immaterial whether the testimony 
might properly have been admitted on some other 
ground. Karmazin v. Penn R.R. .......---++eeeeees 

Assuming that R.R. 1:5-3(a), which requires a motion 
for a new trial as a prerequisite to appeal on weight 
of the evidence, may be relaxed, substantial and 
persuasive grounds therefor would have to be 
advanced. Moich v. Passaic . 

Even if inapplicable, res ipsa loquitur charge in rear 
end collision was harmless error where court made 
clear that plaintiff's burden of persuasion did not 
shift, that jury may reject inference, and that 
defendant need only explain, not exculpate him- 

. self. Stakenwalt v. Washburn 
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Denial Of Remand Not Applicable. Thaysen v. 
204 
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Lumbermans 
Where a judgment is molded on appeal to increase 
the amount of damages awarded to plaintiff, in- 
terest on the added amount runs from the date 
the molded judgment is entered by the trial court 
on the appellate mandate, and not from the date 
of the original judgment. Associated v. Dixon v. 
Glenns Falls 
A trial court may enter an appropriate judgment on 
a mandate from the Appellate Division even though 
an application for certification is pending. Assoc- 
iated v. Dixon v. Glenns Falls 
$500 Counsel Fee Taxed On Dilatory Appeal. Gins- 
burg v. Ginsburg 
In a criminal case when the attack is collateral the 
State may appeal from a resulting new trial order. 
State v. La Fera, et al 
Under R.R. 2:5 findings of fact made by a trial judge 
in a non-jury case must be affirmed where they 
could reasonably have been reached on sufficient 
credible evidence in the record; only where the 
finding is clearly mistaken and so plainly unwar- 
ranted that the interests of justice demand inter- 
vention and correction should new findings and 
conclusions be made. State v. Johnson 
Where court reporter’s stenographic notes of trial 
are destroyed before transcript can be made, an 
appeal can be taken on the basis of a statement of 
the proceedings settled and certified by the trial 
judge after notice and hearing to the parties. State 
v. Smith 
Appeal dismissed for failure to file timely brief and 
failure to file same within extended time as ordered 
by the court. State v. Sosin 
Where lack of proof of essential element was not 
raised at trial and State may have been led to 
believe no dispute existed as to it, new trial will 
be granted to State if it desires one. State v. Ring .. 
Plain error is legal impropriety affecting substantial 
rights of party of sufficiently grievous nature to 
convince reviewing court that, of itself, error pos- 
sessed clear capacity to bring about unjust result. 
Vespe v. DiMarco 
Lack of findings in denying injunction causes re- 
versal. Pfizer v. Zenith 
Reducing The Cost Of Appeals, by Harry G. Fins ... 
Failure of appellant to note in brief that contention 
was not presented to trial court precludes consid- 
eration thereof on appeal. Popular v. Fullers 
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ARBITRATION 
Under N.J.S.A. 2A:24-5 arbitration may be had with 
more than one arbitrator if the contract so pro- 
vides. Tave v. Wiesenfeld 
Ordinarily where a party fails to make a timely ap- 
plication to compel another party to submit to 
arbitration, he waives his right so to do and can- 
not later complain of the failure of others to be 
included in the award. Tave v. Wiesenfeld 
Where the agreement to arbitrate does not require 
separate awards a lump sum award is valid. Tave v. 
Wiesenfeld 
An award will not be disturbed unless the arbitrator 
made a mistake of fact apparent upon the face of 
the award or admitted by him, or a mistake of 
law where he clearly intended to decide accord- 
ing to law and misstated the rule. Tave v. Wies- 
enfeld 
That a net award comes out to a round figure is not 
evidence of error as compromise is proper. Tave 
v. Wiesenfeld 
An award is not invalid because the arbitrators failed 
to approve and execute it at the same time. Tave 
v. Wiesenfeld 
The equitable defense of laches is cognizable in an 
action to compel arbitration and is for disposition 
by the court rather than the arbitrators. Sussleaf- 
Flemington Inc. v. Bruce 
If a controversy is within an arbitration clause of a 
contract, it is absolutely arbitrable whatever the 
apparent lack of substantive merit in the position of 
the party demanding arbitration. Sussleaf-Flem- 
ington Inc. v. Bruce 


AREA REDEVELOPMENT ACT 
The purpose of this Act to attack the problem of 
unemployment before it occurs constitutes a valid 
public purpose. Roe, et al v. Kervick 


ARREST 
Misdemeanor under the crimes act which are punish- 
able for more than a year in state prison justify 

an arrest by a peace officer without a warrant when 

he has reasonable grounds to believe that such an 
offense is being or has been committed by the 
person to be apprehended even if it is not being or 

has not been committed in his presence. State 

v. Doyle et al 


ATROCIOUS ASSAULT 
Whether injuries are sufficiently substantial to sup- 
port conviction for atrocious assault must be deter- 
mined in light of vicious and brutal character of 
assault. State v. Currie 


ATTACHMENT 
In an attachment action where the complaint and 
supporting affidavit charge a New York corporate 

ys defendant with tortious conduct, the attachment 
must be quashed if the corporation can be served 
with process in New Jersey. Essential v. Royal ... 
New Jersey law determines whether the writ was 
properly issued in an action initiated in the Su- 
perior Court and then transferred to the Federal 
Court because of diversity of citizenship. Schle- 
singer v. Kresge 
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ATTORNEY AND CLIENT 
Where a multistate transaction involves legal ser- 
vices jn New Jersey and in another state, a lawyer 
who is a member of the bar of the other state may 
properly render legal services in New Jersey to 
New Jersey residents where it would be grossly 
impractical and inefficient to retain New Jersey 
counsel for those services. Appell v. Reiner 


ATTORNEY GENERAL’S OPINIONS 
Attorney General’s Opinion On Public Utility Strike 
Law 
Re: Freeze on appointments imposed by Faulkner Act 
Memorandum Re: Penalties Under L. 1960, c. 51 .... 


ATTORNEYS 
Lawyers Must Register Under Foreign Agents reg- 
istration Act. Rabinowitz v. Kennedy 
An attorney's retaining lien is not terminated by the 
client’s assignment for the benefit of creditors even 
though the attorney participated as attorney for 


the assignor in making the assignment. In re: 
NI oo rc ch 6 | hanes ete a aol ite ow 4h ea eliy Slat 
New York Court Limits ‘Patent Attorney’ Title To 
RT ts Sis 5 conse oialy Gut Sola Win- Gra we ei rn Amie piaiein-e"a ete 


Where a member of the bar represents a litigant in a 
cause, he should not thereafter represent the oppos- 
ing party in any step in the proceedings in or aris- 
ing out of the same cause. Re: B. an attorney at law 

California Committee Urges Extension of Group 
Legal Plans 

The Role of the Lawyer in the Modern Age, by the 
Hon. Sean MacBride, S.C. 

Where an attorney’s affidavit in support of his client’s 
motion carries the potential of his eventually being 
a witness on the merits, but he denies such an in- 
tention, the court is without authority to order his 
withdrawal at that time, but, where a matter has 
been scheduled for trial and an attorney decides 
to testify on the merits, ethical practice requires his 
withdrawal .before becoming a witness, although 
no such testimony has ever been rejected in this 
State. Kridel v. Kridel 

A client should not be deprived of representation in 
the midst of a proceeding because his attorney, 
arguably, has stepped just over the ethical line 
Kridel v. Kridel 


ATTORNEYS LIENS 
Whether an attorney's retaining lien survives bank- 
ruptcy of the client, and the extent thereof, not 
decided. In re: August 


AUTOMOBILES 
In a case where one is struck by an oncoming auto- 
mobile, an instruction that he had a duty to make 

an “effective observation” is improper in the ab- 
sence of a specification of the physical range and 
intended accomplishment of that observation. Con- 

roy v. Purcaro 


BAIL 
A Bail Study For New Jersey, By Arthur J. Sills, 
Attorney General of New Jersey 


BAILMENTS 
Notice prominently posted at eye level on bathroom 
door in hotel room that safe or other depository 
was provided for guest’s valuables is sufficient 
notice as matter of law to satisfy statute granting 
immunity to hotel from liability to guest who fails 

to put valuables in such depository. Plass v. New 
Irvington 


BANKRUPTCY 
Bankruptcy Law—Modern Trends, by Asa S. Herzog 


BANKS 
Proxies of bank’s stockho!ders were properly filed 
with secretary of annual meeting when placed in 
voting basket under his control though not deliv- 
ered to him personally. Barclay v. First National .. 

A bank is not liable for losses suffered by a depositor 
as a result of forged signatures on his checks 
where the losses were occasioned by the de- 
positor’s own negligence in not checking his month- 
ly statements and the bank was not negligent. 
Clarke, Jr. v. Camden . 

Failure of a bank to compare depositor’s signature 
on his checks against that on his signature card 
does not normally constitute negligence. Clarke, Jr. 
v. Camden 


BAR ASSOCIATIONS 

Report Of State Bar Special Committee On Economics 
State Bar Committee Report On International And 

Comparative Law 
Report Of State Bar Committee On Practice, Pretrial 

Procedure And Calendar Control 
New Jersey State Bar Association Committee Reports 
Morris Bar To Act On Agreement With Medical 

Association 
New Jersey State Bar Association Committee Reports 


BAR EXAMINATIONS 
New Jersey State Bar Examination February, 1964 .. 
New Jersey State Bar Examination, September, 1964 


BASTARDY 
The father of an illegitimate child has no right 
at all to its custody. F. W. & P. W. v. D.S........ 
Settlement and release approved by court in prior 
bastardy action bars subsequent paternity and 
support action. State v. Pitner 


BROKERS - 

One making use of a real estate broker's special 
knowledge of available properties establishes a 
brokerage relationship unless he makes it clear he 
intends otherwise. Pitt v. Schneiderwind ........ 

Broker’s protective economic advantage (commis- 
sion) is protected even though his opportunity to 
effect a sale resulted from buyer’s inquiry about 
specific property rather than a general inquiry. 
Pitt v. Schneiderwind 

Where buyer unfairly interferes with broker's rea- 
sonabie expectation of earning commission from 
seller, buyer’s contention that it retained broker 
as a consultant rather than as a broker is no de- 
fense. Pitt. v. Schneiderwind 
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A purchaser who accepts the services of a broker may 
not avoid payment of a commission by buying di- 
fectly from the owner and asserting the broker 
had:mot established any relationship with seller, 
nor can he avoid real damages by alleging that 
if a commission had to be paid there would have 
been no deal. Harris v. Perl et al 


CAPIAS 
A capias arrest authorized by N.J.S. 2A:15-42(d) is 
not limited to situations where fraud is shown to 
exist at the time of the making of a contract but 
includes cases where the fraud flows from the con- 
tract and becomes a component part thereof. Ham- 
ilton v. Schwadron 


CHARITABLE IMMUNITY 
A charitable organization operating a nonprofit 
convalescent nursing home is entitled to complete 
statutory immunity from suit for negligence 
brought by a beneficiary of the work of the organ- 
ization. Gould v. Theresa Grotto Center 
The limitation of liability afforded by N.J.S. 2A:53A-7 
does not apply to Veterans Administration hospital. 
PANE DISS. Oopsiecen sais wheat e oe seg wale werne 


CIVIL RIGHTS 
Applicability of Sixth Amendment. Colar v. Grieco .. 
New Jersey Attorneys in the South Summer of 1964, 

by Dickinson R. Debevoise 
State Anti-Discrimination Cease 
Issued Against Barber 


ase And Desist Order 


CIVIL SERVICE 
Notice from town to its employee in the classified 
civil service that employee’s position has been 
abolished is ineffective where it does not state the 
reasons for the town’s action. Irvington v. Huhn .. 
A person receiving a permanent appointment to the 
police force in the interim between the filing of a 
petition for a referendum for the adoption of civil 
service and the referendum is properly classified 
as a temporary appointee where the voters adopt 
civil service. Hammonton v. Civil Service 
Under N.J.S.A. 11:22-33 a suit for a position on a civil 
service list does not prevent its expiration but only 
subjects it to revival to permit the execution of a 
judgment for plaintiff. Marranca v. Harbo 
Absent a statute to the contrary, an appointing au- 
thority, has subject to reason, the discretion 
whether and when to fill a vacancy. Marranca v. 
Harbo 
A municipality operating under the Civil Service Act 
must also comply with N.J.S. 40:47-6, and before 
suspending a policeman must serve written charges 
upon him and afford him a hearing. Perrapato 
v. Rose 
The flexible passing point system may be used in 
grading civil service applicants where notice of 
examination states candidates must obtain a rating 
“as determined by statistical methods.” Williams 
v. Civil Service 
Disabled veterans are not by virtue of N.J.S.A. 11:27-3 
exempted from obtaining a requisite passing grade 
under the flexible passing point system in an ap- 
pointive examination. Williams v. Civil Service ... 
A change from a fixed to an indefinite term made 
between the time of the filing of a petition for 
civil service and the resulting referendum will not 
serve to give an employee tenure after the adop- 
tion of Civil Service. Benedict v. Civil Service ... 
Trial court’s finding that appellant was not denied 
promotion because of racial prejudice held sup- 
ported by substantial evidence and affirmed. Rob- 
erts v. Civil Service 
Volunteer full time firemen appointed by a munici- 
pality and paid by it are subject to the Civil Ser- 
vice Act. E. Pennsauken Volunteer Fire Assoc. #1 
v. Pennsauken 
Statutory veterans’ preference does not contemplate 
that the creation of a consolidated list of eligibles 
while a first list is still in effect will result in the 
displacement of non-veterans by veterans from 
their ordinary rights of chronological priority. Du- 
laney v. Civil Serv. Comm et als 


COLLECTION AGENCIES 
Collection Agencies And Professional Ethics 


CONDEMNATION 
Court Lays Down Guidelines In Eminent Domain 
IS i oni sled oxo a ait nia oe OAT Sie epee on ein ake Re 
Interest Accrues Where Gov't Condemns Several 
Parcels But Makes Blanket Unallocated Deposit. 
S.S. v. 355.70 Acres 
If Federal consentjhas been obtained, state highway 
commissioner can condemn a landowner’s riparian 
rights in a navigable river which fronts his prop- 
erty. and also lands needed for a highway which 
lie under the waters of the river and which are 
not subject to a riparian grant. State v. Maas & 
Walastein Co. 
The broad powers of condemnation vested in the 
state highway commissioner are not restricted by 
the fact that the Legislature has not passed a stat- 
ute giving him power to condemn a particular type 
of property. State v. Maas & Waldstein Co. ...... 
Where a municipality conveyed land subject to right 
to liquidated damages equal to potential taxes if 
grantee did not erect structure before a certain 
date and county filed a condemnation suit before 
said date, municipality was not entitled to rescis- 
sion for failure of consideration or to share in 
award. Bergen v. Hackensack 
Where a building and the industrial machinery 
housed therein constitute a functional unit, and the 
difference between the value of the building with 
such machinery and without it is substantial, com- 
pensation for the taking should reflect the en- 
hanced value. State v. Gallant 
Resolutions passed by township that the proposed 
acquisition of land within its borders by a group 
of other municipalities for sanitary landfill pur- 
poses would adversely affect its governmental func- 
tions held sufficient to warrant dismissal of con- 
demnation proceedings to acquire that land which 
were instituted by those other municipalities. 
Spink PIPES Ws Ie... 5. gcc sa cnenn conse osesues 
An expert’s evaluation of property when arbitrary 
and unjustified by actual conditions cannot support 
a jury award based upon it. Moorestown v. Slack 
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The trial judge has wide discretion in determining 
whether or not proffered comparable sales meet 
the “substantial similarity in conditions test.” 
NIGOTEROW WV. DIAGR osic bcd ciw siden cine deieceilns aes 

CONFESSIONS 
The mere fact that a confession is subsequent to an 

illegal arrest does not, in itself, render it involun- 
tary and inadmissible in evidence. State v. Jack- 
son & Ravenell 


CONFLICT OF INTEREST 


Fact that Chairman of Board of Adjustment had been 
co-broker in sale of property over year before ap- 
plication to Board for variance relating to that 
property did not constitute interest sufficient to 
disqualify the Chairman from participation in the 
hearing on the application. Toutphoes v. Joy .... 

A determination of the Planning Board and the Board 
of Public Works of a municipality that a certain area 
of the city is a blighted area under N.J.S.A. 40:55- 
21.1 et seq. need not be invalidated solely because 
a member of the Planning Board was also City 
Attorney. Schear et al v. Elizabeth et al 

Public Officials and Ethics, Incompatibility and Con- 
flict of Interest, by Harold Feinberg 


CONFLICT OF LAWS 
The law of the situs is applicable in the construc- 
tion of a covenant not to assign a lease of real prop- 
erty. Segal v. Greater Valley 
Our court may properly enjoin action in another 
state even if the plaintiff in that action was not 
joined until after the foreign suit where our court 
had prior jurisdiction of the controversy. John 
Hancock v. Fiorilla 
Courts are precluded from giving effect to the pol- 
itical acts of unrecognized governments; but where 
only private rights of nationals of an unrecog- 
nized but de facto state are concerned, the law of 
that state may prevail. In re estate of Alexan- 
dravicus 
Foreign statutory right may be enforced in New 
Jersey courts where neither penal nor offensive 
to our policy. Pennhurst v. Goodhartz 


CONSPIRACY 
Agreement or combination between two or more 
persons to commit crime constitutes conspiracy, if 
there is an overt act in furtherance thereof. State 

v. Dennis 


CONSTITUTIONAL LAW 
Prosecutions under New Jersey obscenity statutes 
are not limited to offenses involving hard core 
pornography. State v. Hudson 
A search and seizure of allegedly obscene literature 
under a warrant without proper guides for the 
executing officers constitutes an unconstitutional 
prior restraint under the Ist and 14th Amendments. 
State v. Hudson 
The question of obscenity is to be determined by 
applying the contemporary standard of the coun- 
try at large, rather than that of the locality where 
the offense occurred. State v. Hudson ........... 
The statute, N.J.S.A. 40:11-15.1-16.1, authorizing 
counties, municipalities and school districts to pay 
the premiums on group insurance policies for their 
employees, their spouses and children, is consti- 
tutional but the statutes do not authorize such 
payments for retired employees. Riddlestorffer v. 
Rahway 
It is a reasonable exercise of legislative judgment 
that the amount of tax due as a contribution from 
interstate buses shall be measured by miles tra- 
veled over all roads in the state. Safeway v. Fur- 
man et al, ete. 
Held: total taxes plus tolls paid by interstate bus 
operators do not exceed fair compensation for use 
of State highways. Safeway v. Furman et al, etc. .. 
A tax levied on interstate carriers is not discrimin- 
atory because it differs in form or manner of 
assessment from that levied on intrastate carriers. 
Safeway v. Furman et al, etc. .................6. 
Freeze Act (N.J.S.A. 54:3-43) held not unconstitu- 
tional as against contentions that it constitutes a 
special tax law, a gift of public funds, or a denial 
of equal protection to municipality. Hasbrouck 
Hts. v. Div. of Tax Appeals 
The primary consideration in applying the double 
jeopardy safeguard is fairness and the fulfillment 
of reasonable expectations in light of goals of pre- 
venting harassment and oppression. State v. Currie 
Conviction in Magistrate’s Court for traffic offenses 
held no bar to later prosecution for death or ser- 
ious injury arising from same activity. State v. 
Currie 
Civil Rights — Applicability of Sixth Amendment. 
Colar v. Grieco 
A prosecution for assault and battery under the Dis- 
orderly Persons Act precludes a later prosecution 
for atrocious assault and battery where both were 
based upon the same scuffle. State v. Berry 
A prosecution for threats to kill is not barred by a 
prior prosecution on disorderly conduct charges 
where it did not relate to such threats and there 
was no similarity in the facts or necessary support- 
ing evidence. State v. Berry 
Failure to assign counsel to an indigent defendant at 
his preliminary municipal court hearing is not per 
se a violation of due process of law. State v. 
TR RININE 555.6 sain 5 ons ong Shh sas nss Boca he Ris are atta Sees 
The due process clause cannot \be invoked merely 
because the “fairness’’ of some proposition of law 
is in question. State v. Brown 
Fact that defendant was under compulsion to testify 
in his own behalf because of the state of the proofs 
against him and thus was compelled to admit prior 
related offenses because of admissibility thereof to 
affect credibility does not violate due process. 
State v. Brown 
Constitutional issues are waivable and are subject 
to principles of res judicata. State v. American Can 
A Bad Amendment by C. Willard Heckel 
Administrative regulation precluding public exam- 
ination of workmen’s compensation records if pur- 
pose is to provide employers with information con- 
cerning prospective employees is unreasonable and 
discriminatory and violates substantive due process 
of law. Accident Index Bureau, Inc. v. Hughes ... 
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Constitutional Law, Cont’d 


A reasonable plan to relocate pupils of a closed school 
which deals with said pupils but which seeks to 
avoid greater racial imbalance does not violate the 
14th Amendment even if there is some racial motiv- 
ation. Morean v. Bd of Ed. etc. ................. 

When the purpose of the Act is public the means of 
accomplishing it are matters of valid legislative 
policy so long as the means are restricted to the 
public end by legislation and contract. Roe, et al 
WL MMIII 1 ooo 00 <3 0:5. ai e'e avd 0a b Wn Gb waa ee ees waraaies 

The Constitution does not guarantee a static condi- 
tion of society, nor does it incorporate the economic 
doctrine of laissez-faire. Roe, et al v. Kervick .... 

Pennsylvania judgment approving compromise and 
dismissing bastardy indictment is entitled to full 
faith and credit in subsequent New Jersey patern- 
ity action. State v. Pitner 

A determination of obscenity requires a concurrent 
finding of patent or self demonstrating offensive- 
ness or indecency and the dominent theme to the 
average person, applying contemporary commun- 
ity standards, of appealing to a prurient interest. 
Newark v. Licht 

An untouched photo of the male body is not per se 
obscene, but it may be in a given delineated con- 
text and mode of presentation. Newark v. Licht .. 

Conviction of a crime before a municipal court which 
lacks jurisdiction to try the offense is a nullity and 
is no bar to subsequent indictment for the same 
crime. State v. Le Jambre 


R.S. 18:14-77 and 78 are unconstitutional and practice 
of religious ceremonies in public schools is not 
permissible. Sills v. Hawthorne 

The Constitution, The Supreme Court And Religious 
Practices In The Public Schools by Jefferson B. 
Fordham 

Picketing on private property will sometimes be per- 
mitted if the forbidding of such activity will result 
in rendering ineffectual the pickets’ right of free 
speech. State v. Kirk et al 

Englewood school integration plan approved. Fuller 
Miles RMN o clei ice a Go Rt cd c'aa} wands oth Recdeteial toe aise ee 

New Jersey courts will not recognize foreign judg- 
ments insofar as they affect New Jersey real estate. 
Higgenbotham v. Higgenbotham 

R.S. 18:14-77 and 78 are unconstitutional and practice 
of religious ceremonies in public schools is not 
permissible. Sills v. Hawthorne 

Defendants restrained and enjoined from authorizing, 
condoning, practicing or causing to be practiced, 
any religious ceremonies in the public schools. Sills 
v. Hawthorne 

The privilege against self incrimination is not applic- 
able to a voice demonstration since it does not 
apply to an examination to discover or record 
identifying characteristics. State v. King ......... 


Ordinance requiring canvasser to obtain permit be- 
fore soliciting orders in interstate commerce held 
not constitutional even though there was at least 
a ten day delay in issuing permit to allow for 
investigation of applicant. Clifton v. Weber ...... 


Where defendant did not seek nor was he denied 
advice of counsel prior to indictment following 
which counsel was assigned, he was not denied 
due process. State v. Scalon 

Those not parties to a divorce decree of another state 
can collaterally attack the decree if (1) the rend- 
ering state would permit such an attack, and (2) 
the rights of the attacking party are vitally affect- 
ed. Gerard v. DeStefano... ..... os cs cciccccccecceces 


The fact that a few private individuals may inci- 
dentally benefit from basically non-discriminatory 
legislation does not vitiate its validity. Nelson 
v. So. Brunswick 

One who would raise the constitutional rights of a 
class must be a member of that class, but whether 
that rule may be waived by the court in unusual 
circumstances is not decided. Nelson v. So. Bruns- 
wick 

The recognition of a vested right to minimum lot 
sizes under N.J.S.A. 40:55-1.18 does not violate 
equal protection of the law. Nelson v. So. Bruns- 
wick 

Quaere whether a municipality which has zoned a 
particular area for specific minimum lot sizes may 
provide by ordinance that in return for a dona- 
tion of land to it for public purposes, certain lot 
sizes may be automatically reduced by a given per- 
centage, all other land in the same zoning district 
continuing to be governed by the minimum. Nelson 
v. So. Brunswick 

There is no fundamental unfairness in confronting a 
defendant with a choice between staking his life to 
contest his innocence and pleading non vult with 
its guarantee against a death sentence. State v. 
SMNRRIRERN ore 5 ccna ccrwva ob, u ay 4,55 Sha) OTN ene ae 

The 51% participation requirement of N.J.S.A. 
17:48A-3 is unconstitutional in that it is not reason- 
ably related to any proper legislative purpose. 
Group Health v. Howel 


The 51% participation requirement of N.J.S.A. 
17:48A-3 constitutes an improper delegation of 
legislative power. Group Health v. Howell 

A mistrial declared when a juror is removed for bias 
is no bar to a retrial even though the State assigned 
no reason for refusing to continue the first trial 
with 11 jurors. State v. Romeo 

Where a statute permits a State University to waive 
the requirement of a vaccination if it would inter- 
fere with the free exercise of a pupil’s religious 
principles, the University cannot require as a con- 
dition of exemption membership in a recognized 
religious group. Holbeck v. Kramer . 

N.J. Const., Art. I, par. 19, granting right to bargain 
collectively to persons in “private employment”, 
includes employees of private voluntary non-profit 
hospital. Johnson v. Christ Hosp. ...............- 

Duly selected labor union has standing to assert con- 
stitutional rights of employee members to bargain 
collectively. Johnson v. Christ Hosp. ............ 

Employees’ constitutional rights to bargain collec- 
tively includes access to judicial remedy to require 
employer to bargain with them or their representa- 
tive. Johnson v. Christ Hosp. ...........+--+--+- 

Sixth and Fourteenth Amendments guarantee right 
of assigned counsel to indigent criminal defend- 
ant in State court, regardless of whether capital 
or non-capital case. Janiec v. State .:.....-....-- 
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Plea of guilty cannot constitute waiver of right to 
counsel unless accused was offered counsel without 
cost and intelligently and understandingly rejected 
Ofer. Janice: v. Ste... <cscckcicceasnsencdveens 658 

Right to assigned counsel as declared by U.S. Su- 
preme Court in 1963 is retroactively applicable to 
vacate 1932 convictions. Janiec v. State .......... 

Trial de novo in county court on stenographic record 
of trial in municipal court does not violate due_ 
process or equal protection of the law. State v. 


CRIN oe in oi cvates sue noamcaeuwacieesrannres 690 
An Analysis of Legislative Reapportionment, by Pro- 
feusoe Malco: . JOWOIUD o6.csc seco cccdedeenseee 705 


Where an indictment is in two counts which are 
substantially identical except that “wanton” is 
used in one and “willful” in the other, it would be 
double jeopardy to retry a defendant on the “wan- 
ton” count after he has been acquitted on the “will- 
ful” count. State v. Donley 

Standards need not be set forth in express terms if 
they may reasonably be inferred from the statutory 
scheme as a whole. Re: State Trooper Bernarducci 


706 


| CR pare ss aco abot aed eead ra aa aes a aac? 722 
Fair Reapportionment and a Unicameral Legislature, 
by Hon. Frank Morrison: .....occscccscsscownsewas 758 


A witness who has pleaded guilty but has not yet 
been sentenced may claim the privilege against self 
inerimination. State v. Tyson: .....ssccccccweweces 754 

Trial judge’s comment that he must assume from 
defendant's failure to testify that defendant was 
unable to deny inculpatory testimony, violated 
defendant's rights under Fifth and Fourteenth 
Amendments. State v. Murphy 

U.S. Supreme Court's extension of Bill of Rights 
protections will be applied retroactively to appeals 
then pending. State v. Murphy 

A state constitution which provides for one State 
Senaior for each county regardless of differing 
county populations is in violation of the equal pro- 
tection clause of the United States Constitution. 
Jackman et al v. Bodine 

Violation of the equal protection clause by one house 
of a bicameral legislature vitiates the entire legis- 
lative structure. Jackman et al v. Bodine ........ 786 

A state legislature analogous in basis to the federal 
system is in violation of the equal protection clause. 
Jackman v. Bodine 

Lack of counsel at preliminary hearing is not pre- 
judicial since such hearing is not critical stage of 
proceedings and is superseded by subsequent ar- 
raignment on indictment. State v. Dennis ......... 

Strategy miscalculations and trial mistakes by as- 
signed counsel do not vitiate conviction except 
where of such magnitude as to thwart funda- 
mental guaranty of fair trial. State v. Dennis .... 

An Analysis Of Legislative Reapportionment: A Re- 
sponse, by Lawrence R. Caruso ..............02- 817 

The vote necessary for adoption of legislation, such 
as weighted voting, may not be fixed by internal 
rule or regulation of one branch of the Legislature. 
Jackman v. Bodine 

An ordinance purporting to save street cleaning costs 
by barring distribution of circulars on unoccupied 
cars is unconstitutional as applied to handbills 
containing political material. Hackettstown v. 
TRONS Cob VIER a5 feck dss os ook ea remerla ee mute aaarbaaes 

A statute is not invalid as arbitrary and invalid class 
legislation when it recognizes and awards excep- 
tional status to a class whose experience is greater 
in depth. Henderson v. Bd of Examiners ......... 82 

The term “principal business’ as used in N.J.S.A. 
45:5A-9 and 10 is not so lacking in standards as to 
constitute an unlawful delegation of power to the 
Board of Examiners of Electrical Contractors. Hen- 
derson v. Bd of Examiners T 

The Board of Prison Managers may deny Black Mus- 
lims the privilege of collective worship without 
depriving them of their constitutional rights. Cooke 
v. Tramburg 
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CONTEMPT 
When the sole purpose of a ‘criminal’ contempt pro- 
ceeding is to summarily punish the defendant for 
false swearing, the court must have judicial notice 
of the falsity, or it must be admitted or otherwise 
appear incontrovertibly, and the false swearing 
must have obstructed or tendered to obstruct jus- 
tice in the matter in which it occurred. Harbor 
v. De Angelis .... 
Where evidence must be weighed to establish false 
swearing it is not incontrovertible even if the 
evidence is sufficient to prove guilt beyond a rea- 
sonable doubt. Harbor v. De Angelis 
To constitute contempt, the false answers must be to 
questions which, if answered truthfully, would 
have produced a different result. Harbor v. De- 
Angelis ~ 
Before false swearing by an assignor about particu- 
lar property may be held to be “criminal” con- 
tempt, the assignor must have had an assignable 
interest in the property, but he may be convicted in 
the criminal courts for false swearing or perjury. 
Harbor v. DeAngelis 
Where a meeting has meaningful purposes other than 
passage of interdicted resolutions it is not crim- 
inal contempt to remain to achieve a quorum if 
there is no participation in the enjoined action. 
Re: Molnar 
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CONTRACTS 
There is no public interest in an illegal contract 
which has never been acted upon, and the rule that 
parties to such agreements will be left where 
found, is controlling. Paley & Tucker v. Barton 
Wee Be Bi PAO ico ow onc ood ols CARER EC EERE RL ARR aS 51 
Claim for restitution on the ground agreement was 
illusory denied where other party has already 
performed thereunder. Paley & Tucker v. Barton 
S & L Assn 
A period of limitation in an insurance contract does 
not apply to a suit to reform. Kolker v. Lumber- 
WAMINEE 5 codivic died clndveecd dcswedaersadnasaueanecanes 
Where a party has a substantial interest to protect, he 
may sue for reformation though he is not a party 
to the contract. Kolker v. Lumbermans 
Provision in swim-club membership requiring pay- 
ment of full annual charges where member with- 
draws before end of membership year held to be 
penalty rather than liquidated damage clause, 
absent proof such amount was intended as and was 
reasonabe damages. Westmount v. Kameny 
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In action by country club to enforce clause in mem- 
bership agreement requiring payment of full an- 
nual charges if member withdraws before end of 
year, clause held unenforceable and member can 
introduce proof in mitigation of damages award- 
able against him. Westmount v. Kameny 

Where a municipal group insurance policy improp- 
erly included elected officials and retired em- 
ployees, its valid provisions are enforceable as it is 
a divisible contract. Riddlestorffer v. Rahway .. 


CONTRIBUTION 


A cause of action for contribution arises with the 
payment to which a defendant is asked to con- 
tribute even though the date of the accident is 
set forth in the insurance policy as the commence- 
ment of the time limit for actions upon it. Kolker 
pee ee errr er rere are © 

Quaere, is a volunteer entitled to contribution? Kol- 
GEV, EAPADGRUONAN oo oan onc ces crsggensadactedans 


CORPORATIONS 


New law provides method for resignation of Regis- 
tered Agents 
The Intrastate Exemption by John B. M. Frohling .. 
Creditors rights — transfers by insolvent corpora- 
tion — conflicts. In Re: Lea Fabrics ............. 
Under the Uniform Stock Transfer Act where the 
stock owner delivers indorsed certificate to cor- 
poration with directions to issue new certificate 
to indorsee, title to the stock does not pass until 
the corporation issues the new certificate to the 
indorsee or its agent. Chase Manhattan v. New 
Jersey 
R.S. 14:12-7 is designed to afford a simple speedy 
remedy to the dissenting shareholder and mere 
technical objections should not deprive the bona 
fide dissenter of his right to payment of the ap- 
praised value of his stock, Bache & Co. v. General 
Statement Opposing Proposed Treasury Regulations 
On Professional Corporations by Edward Pesin .. 
Ratification by corporation of an unauthorized con- 
tract will be implied from acquiescence or accept- 
ance of the benefits of the contract with knowledge 
of the facts. American v. Ampto ..............+.. 
Neither the sale of stock of a lessee corporation to 
another company resulting in a parent and wholly 
owned subsidiary relationship nor the subsequent 
merger of the two achieved by filing a certificate 
of ownership constitutes an assignment of the 
lease or underletting of the premises. Segal v. 
Greater Valley 
The passage of a leasehold under the corporate mer- 
ger statute (R.S. 14:12-5) is by operation of law 
and does not operate as a breach of a covenant 
barring assignment. Segal v. Greater Valley .... 
Officer’s withdrawal of corporate funds will be re- 
garded as loan if in fact there existed a mutual 
intent for repayment. Denville v. Fogelson 
Parent Corporation Held Liable For Tort Of Whoily 
Owned Subsidiary 
A religious corporation incorporated under Title 15 
may, after proper action of its members, alter its 
stated purposes. Bible v. Harvey Cedars ......... 


COSTS 


Neither counsel fees nor costs of appraisers and ac- 
countants will be awarded to a successful litigant 
when he is the sole beneficiary of their services. 
Grober v. Kahn et al 1 


COUNSEL FEES 


$500 Counsel Fee Taxed On Diliatory Appeal. Gins- 
burg v. Ginsburg 
Neither counsel fees nor costs of appraisers and 
accountants will be awarded to a successful litigant 
when he is the sole beneficiary of their services. 
Grober v. Kahn et al 
An accounting action between joint venturers does 
not create a “fund in court” within the scope of 
R.R. 4:55-7(b). Grober v. Kahn et al 
A counsel fee allowed in a foreclosure under R.R. 
4:55-7(e) does not have priority over a federal 
lien which was filed before the foreclosure. Camp- 
town v. US. 
Under R.R. 4:98-4(c), an affidavit is not required but 
a statement as to fees received should be part of 
the written application. Kridel v. Kridel ......... 


COURTS 


A decision overruling a former rule may be limited 
to prospective application only where a defend- 
ant affirmatively shows substantial prejudice by 
justifiable reliance upon a prior ruling of our high- 
est court. Tansey v. Massey 

A suit on a Capehart Act bond may be brought in 
a state court where the Secretary of Defense has 
approved such a provision in the bond; Gypsum 
Contractors v. American Surety Co. modified. 
Minneapolis-Honeywell v. Terminal ............ 

Review of U.S. Supreme Court’s Work 

General Assignment Order ............2-eseeeeeres 

The Supreme Court Under Fire Again, by Alpheus 
Thomas Mason 


CREDITORS’ RIGHTS 


Veteran’s pension moneys received by the veteran 
during his lifetime become subject to the claims of 
creditors upon his death. State v. Monaco ......... 

Transfers by insolvent corporation — conflicts. In Re: 
Lea Fabrics 


CRIMINAL LAW 


A motion to dismiss an indictment can be made only 
by the prosecutor and an order directing such dis- 
missal can be entered only by the assignment 
judge. State v. Ashby 

A prosecutor’s agreement with plaintiff to accept a 
plea to a lesser charge for the nolle prosequi of 
an indictment based on the same act is unenforce- 
able as without sufficient consideration to benefit 
the public. State v. Ashby .................ceecee 

In a summation, characterization of a defendant as 
“bum”, “hood” and “punk” held to constitute plain 
error, as the Prosecutor thereby injected defend- 
ant’s character or reputation where defendant had 
not raised the issue. State v. Von Atzinger ....... 
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Criminal Law, Cont’d 
There is no absolute right to a dismissal for delay in 
bringing a defendant to trial but only a right to 
apply for a setting of a specified date under R.R. 
3:11-3(b), and upon failure of the State to pro- 
ceed on the date set, the Assignment Judge may 
Giamiss. State v: Von AtZin@er «...<..6 oc c.i0.c cwcc ewes 
A “confession” is an admission of guilt by a party 
charged with a crime but an “admission” may em- 
brace some inculpative fact without conceding the 
central fact of guilt. State v. Callaghan 
Query whether an admission may be subject to the 
same requirements concerning voluntariness as a 
confession. State v. Callaghan 
Entrapment is an affirmative defense which exists 
only when the criminal design originates with 
police officials who implant in the mind of an 
innocent person the disposition to commit an of- 
fense and induce its commission so that they may 
SPOGCCULC. THLALS VW. PIGICE oon. 5 occ ereccaic ov ewisiees 
Incompetency as ground for habeas corpus. Urbano 
v. State 
Use of subjective standard to test sufficiency of pro- 
vocation where mental incompetent is involved is 
rejected. State v. McAllister 
Failure of the trial judge to charge the jury concern- 
ing the issue of alibi is plain error warranting 
reversal even in the absence of a request to charge. 
State v. Searles 
“Prosecutor’s reference to prior arrest of defendant’s 
key witness, where the witness had never been con- 
victed of a crime, was plain error warranting re- 
versal. State v. Searles 
The primary consideration in applying the double 
jeopardy safeguard is fairness and the fulfillment 
of reasonable expectations in light of goals of pre- 
venting harassment and oppression. State v. Currie 
Conviction in Magistrate’s Court for traffic offenses 
held no bar to later prosecution for death or ser- 
ious injury arising from same activity. State v. 
Currie 
Whether injuries are sufficiently substantial to sup- 
port conviction for atrocious assault must be deter- 
mined in light of vicious and brutal character of 
assault. State v. Currie 
A prosecution for assault and battery under the Dis- 
orderly Persons Act precludes a later prosecution 
for atrocious assault and battery where both were 
based upon the same scuffle. State v. Berry 
A prosecution for threats to kill is not barred by a 
prior prosecution on disorderly conduct charges 
where it did not relate to such threats and there 
was no similarity in the facts or necessary sup- 
porting evidence. State v. Berry 
Mere failure to afford defendant an opportunity to 
speak in his own behalf before imposing sentence 
is not in absence of aggravating circumstances 
“error” that can be raised by collateral attack. In 
ee EEN 5G Ore ok clerk BERS oa asic beled 
Failure to assign counsel to an indigent defendant 
at his preliminary municipal court hearing is not 
per se a violation of due process of law. State 
v. Kirkland 
A judge may properly impose two consecutive life 
sentences upon a prisoner convicted of two mur- 
ders. State v. Maxey 
Prisoner Held Entitled To Second Application For 
Relief. Harth v. U.S. ........ 
Refusal To Name Informer Upheld In Stolen Furs 
ONE OS Co ge ae Ce nr a ae 
Where an accused in custody is faced with incrim- 
inatory accusations, the doctrine of admission by 
silence is inapplicable except in circumstances 
where no other explanation of his silence is reason- 
able other than his acquiescence in the truth of the 
accusations. State v. Garcia 
Evidence that policeman gave false receipt to friend 
and requested him to lie to “anyone”? who asked 
about it held sufficient to permit jury to find he 
intended friend to lie if a Grand Jury inquired 
about the receipt. State v. Moffa .................. 
Where defendant was told of right to assigned coun- 
sel, but not told he could have same without cost, 
there was no waiver of the right to counsel. Gara- 
fone v. State 
Where defendant is tried for a crime along with a 
disorderly persons offense, he has a right to as- 
signed counsel. Garafone v. State 
Quaere, must counsel be given one tried for any dis- 
orderly persons offense? Garafone v. State 
Conviction of a crime before a municipal court which 
lacks jurisdiction to try the offense is a nullity 
and is no bar to subsequent indictment for the 
same crime. State v. Le Jambre 
Misdemeanors under the crimes act which are pun- 
isable for more than a year in state prison justify 
an arrest by a peace officer without a warrant when 
he has reasonable grounds to believe that such an 
offense is being or has been committed by the per- 
son to be apprehended even if it is not being or 
has not been committed in his presence. State v. 
Doyle et al 
The gist of the offense of conspiracy is the crim- 
inal agreement and while the statute requires an 
overt act the agreement alone can satisfy the act 
requirement because intent and act can be merged 
in the agreement. State v. General 
In a conspiracy case it is important that a court ex- 
amine the record with care to see to it that there 
is sufficient evidence to warrant the connection of 
those charged with the offense. State v. General .. 
After’a pre-Mapp conviction becomes final including 
the exhaustion of any direct appeal which may 
have been taken, it can not be attacked by a post- 
conviction proceeding in which the asserted illegal- 
ity of a search and seizure of evidence is raised for 
the first time. State v. McNulty 
Under the Sex Offender Act, upon receipt of the 
Diagnostic Center’s recommendation and the find- 
ings required by the act, it is mandatory to com- 
mit the offender to a mental institution for an in- 
determinate term. State v. Thompson 
A killing committed by a co-defendant in the course 
of an intended and combined attempt by the de- 
fendants to commit robbery constitutes a felony- 
murder by all the defendants. State v. Pemberton 
Held, on facts, evidence was sufficient to support 
verdict of guilty of felony-murder. State v. Pem- 
berton 
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Denial of mistrial on ground that court was severe in 
questioning defendant and had made allegedly 
derogatory facial expressions, was proper. State 
v. O'Connor 

Omission to charge on intoxication as defense was 
not error where no request had been made and 
there was no evidence to support defense. State 
v. O'Connor 

Admission of photographs of victim’s body was pro- 
per to corroborate medical testimony about lack of 
powder burns, where the photographs were not 
sickening or gruesome and no objection had been 
made. State v. O’Connor 

Juror who had been the subject of a disorderly per- 
son complaint was not disqualified for that rea- 
son alone, and allowing him to continue to serve 
with consent of defense counsel was not prejudi- 
cial to defendant. State v. O'Connor 

The privilege against self incrimination is not ap- 
plicable to a voice demonstration since it does not 
apply to an examination to discover or record 
identifying characteristics. State v. King 

If defendant’s present incapacity to defend is due to 
temporary insanity, the court may determine that 
the substantive issue of insanity at the time of the 
crime should await recovery and trial rather than 
disposition at a sanity hearing. Farmer v. State .. 

Where defendant did not seek nor was he denied 
advice of counsel prior to indictment following 
which counsel was assigned, he was not denied due 
process. State v. Scanlon 

Evidence of defendant’s asking the complainant to 
commit perverted acts held properly admitted in 
trial for rape since they showed continuous course 
of conduct intimately connected with the crime 
charged and evidenced defendant's state of mind 
at the time of the rape. State v. Smith 

Judge’s charge in a murder trial limiting consider- 
ation of background evidence of mental weakness 
to the issue of punishment is reversible error. 
State v. Vigliano 

Right to speedy trial is right to move for trial date 
and to have indictment dismissed if State fails to 
prosecute it at that time. State v. Collack 

Parole board must consider totality of prisoner's 
conduct including commission of other killings for 
which he nad not been tried. State v. Collack .... 

Plain case of prejudice to defendant coupled with 
unexplained delay of many years by State requires 
dismissa! of murder indictment. State v. Collack .. 

The disappearance of property from the place where 
the owner kept it, without his knowledge or con- 
sent is evidence of theft and the unexplained pos- 
session of stolen property shortly after the theft 
justifies an inference that the possessor is the 
thief. State v. Griffin 

The action of one prosecutor under the Act does not 
bind all other prosecutors in bringing to trial in 
New Jersey defendants already incarcerated in 
other jurisdictions. State v. Masselli 

An assault and battery upon a uniformed policeman 
is an indictable offense and cannot be downgraded 
to a simple assault and battery, but, if the incident 
is a minor one, the Magistrate may, with the Pros- 
ecutor’s permission, take a complaint based on facts 
which would be within municipal court jurisdic- 
tion. State v. States 

Police who tell a suspect on raided premises that he 
is under arrest, when they could not have lawfully 
arrested him held not to have arrested him but 
only to have reasonably detained him so that evi- 
dence revealed by him during the period of deten- 
tion is not the inadmissible product of an illegal 
arrest. State v. Romeo 

A mistrial declared when a juror is removed for bias 
is no bar to a retrial even though the State as- 
signed no reason for refusing to continue the first 
trial with eleven jurors. State v. Romeo 

Failure to afford defendant a preliminary hearing 
does not constitute a denial of due process in the 
absence of prejudice arising therefrom. State v. 
Jackson & Ravenell 

The mere fact that a confession is subsequent to 
an illegal arrest does not, in itself, render it in- 
voluntary and inadmissible in evidence. State v. 
Jackson & Revenell 

Lack of preliminary hearing does not impair defend- 
ant’s constitutional rights. State v. Ravenell 


Denial of bail prior to trial, even if improper, does 
not justify reversal of conviction. State v. Ravenell 
Public opinion survey of 121 persons in county of 
over one-half million is entirely impersuasive that 
a fair and impartial jury trial could not be had. 
State v. Ravenell 
Entering of not guilty plea prior to assignment of 
counsel was not prejudicial where all defenses and 
protective steps remained available to defendant. 
State v. Revenell 
Admission of voluntary confession of co-defendant 
with all references to defendant deleted and with 
timely and adequate instructions that statement 
was evidential only against co-defendant was not 
prejudicial where co-defendant later testified to 
substantially the same story and supplied dele- 
tions identifying defendant as murder participant. 
State v. Ravenell 
Sixth and Fourteenth Amendments guarantee right 
of assigned counsel to indigent criminal defendant 
in State court, regardless of whether capital or non- 
capital case. Janiec v. State 
Right to assigned counsel as declared by U.S. Su- 
preme Court in 1963 is retroactively applicable to 
vacate 1932 convictions. Janiec v. State 
Plea of guilty cannot constitute waiver of right to 
counsel unless accused was offered counsel without 
cost and intelligently and understandingly rejected 
offer. Janiec v. State 
A nolle prosequi motion may be made only by a 
prosecutor and only before the Assignment Judge. 
State -v. Ashby 
A prosecutor has no authority to unilaterally enter a 
nolle prosequi of a criminal indictment. State v. 
Ashby 
Where defense counsel requests a nolle prosequi, the 
prosecutor agrees, an acting Assignment Judge as- 
sents and all parties act in good faith in pursuing 
the agreement reached, the equities call for the 
agreement to be carried out. State v. Ashby 
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Court of Appeals Denies Retroactive Effect to Mapp 
Case. Angelet v. Fay 
Trial de novo in county court on stenographic record 
of trial in municipal court does not violate due 
process or equal protection of the law. State v. 
Chapman 
Where an indictment is in two counts which are 
substantially identical except that “wanton” is used 
in one and “willful” in the other, it would be 
double jeopardy to retry a defendant on the “wan- 
ton” count after he has been acquitted on the 
“willful” count. State v. Donley 
Defendant should be issued personal invitation by 
court to speak in own behalf prior to sentencing; 
if only counsel speaks, record should be clear that 
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defendant made that choice after being informed > 


of right to make personal statement in addition to 
that of counsel. State v. Laird 
Landlord of apartment house who fails to provide 
several apartments with the minimum heat re- 
quired by local ordinance is guilty of a separate 
offense as to each tenant, although the failures 
occurred simultaneously as result of boiler break- 
down. State v. Elmwood Terr. 
Answers to questions which are vague and ambigu- 
ous cannot support a charge of false swearing 
under N.J.S.A. 2A:131-4. State v. Browne ......... 
Where lack of proof of essential element was not 
raised at trial and State may have been led to 
believe no dispute existed as to it, new trial will 
be granted to State if it desires one. State v. Ring 
State must prove all essential elements of offense 
charged, and defendant's failure to object to lack 
of proof is not admission or waiver thereof. State 
v. Ring 
A sentence will not be revised by an appellate court 
if within the statutory limits in the absence of a 
clear showing of abuse of discretion. State v. Tyson 
Canons 5 and 20 require a ban on statements to the 
press in criminal cases by prosecutors and defense 
counsel alike which would have the capacity to 
interfere with a fair trial by prejudicing the minds 
of jurors, but do not justify reversals unless the 
jury was prejudiced by the statements. State v. 
BIT c by 0.117 ea ein een ae ie erent yee e eqn y a" 
N.J.S.A. 2A:170-29 (a) (b), making the obstructing, 
molesting or interfering with a person lawfully on 
a public or private place disorderly conduct, is not 
void for vagueness and its protection extends to 
any person lawfully on such premises. State v. 
Furino 
Trial judge’s comment that he must assume from de- 
fendant’s failure to testify that defendant was un- 
able to deny inculpatory testimony, violated de- 
fendant’s rights under Fifth and Fourteenth 
Amendments. State v. Murphy .................. 
The provisions of N.J.S.A. 2A:142-2, (the seduction 
statute), providing suspension of sentence or dis- 
charge from imprisonment if the offender marries 
the female are matters of grace rather than abso- 
lute right. State v. Hall 
The marriage to another by the victim of one con- 
victed under N.J.S.A. 2A:142-2 will not serve as the 
basis of discharging the seducer from imprison- 
ment on the theory that he can no longer avail 
himself of the grace provisions of that statute. 
State v. Hall 
Agreement or combination between two or more 
persons to commit crime constitutes conspiracy, if 
there is an overt act in furtherance thereof. State 
v. Dennis 
Police are not prohibited from affording opportunity 
or facilities for commission of crime, nor from 
using artifices and decoys to obtain evidence. 
State v. Dennis 
Mere solicitation by officers posing as private citi- 
zens and resulting in ordinary sales does not con- 
stitute entrapment. State v. Dennis 


CUSTODY 
Divided custody of children where the parents and 
children live together, there being no friction be- 
tween the parent and the child given into custody 
of the other parent, is disapproved. Kridel v. Kridel 
Grandparents are not entitled to custody of an infant 
as against the natural father who has shown no 
intent to abandon and who from his past conduct 
may be expected to bring up the child in accord- 
ance with his means and station in life. Kridel v. 
MERON, Fo Sree inv Soe Renata bho a ese HIeis pe eet TaI OT eae wT EET 
DAMAGES 

While pecuniary loss may consist of the deprivation 
of raesonably expectable future gifts from the 
decedent, their voluntariness bears upon the quan- 
tum of damages. Heye v. Alpert .................. 
Where a judgment was obtained in a suit in lieu of 
prerogative writ between the same parties, a suit 
thereafter based on the same facts for damages 
suffered before the entry of that judgment is 
barred. Falcone v. Middlesex ...........2....... 
A purchaser who accepts the services of a broker 
may not avoid payment of a commission by buying 
directly from the owner and asserting the broker 
had not established any relationship with seller, 
nor can he avoid real damages by alleging that if 

a commission had to be paid there would have been 
no deal. Harris v. Perl et al 
A wrongdoer cannot avoid real damages by raising an 
issue made hypothetical by his very wrong. Harris 
v. Perl et al 
Provision in swim-club membership requiring pay- 
ment of full annual charges where member with- 
draws before end of membership year held to be 
penalty rather than. liquidated damage clause, 
absent proof such amount was intended as and was 
reasonable damages. Westmount v. Kameny 
In action by country club to enforce clause in mem- 
bership agreement requiring payment of full an- 
nual charges if member withdraws before end of 
year, clause held unenforceable and members can 
introduce proof in mitigation of damages award- 
able against him. Westmount v. Kameny .......... 
The ultimate aim of damages is to make good the 
injury done or loss suffered, hence their measure- 
ment rests in good sense rather than in a mechan- 
ical application of a single formula. N.J. Power & 
Light Co. v. Mabee 
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Damages, Cont’d 
An injured party should not be required to lay out 
money upon a questionable assumption that it 
might be recovered in the future. N. J. Power & 
Light Co. v. Mabee 
Though the nature of the subject matter makes proof 
_of specific damages difficult, compensatory damages 
should still be allowed. Misani v. Ortho 
In absence of proof of diminution in value of pro- 
perty, trial court properly relied on proof of cost 
of repairs. Clay v. Jersey City 
Amount Of Future Loss Of Earnings Must Be Re- 
duced To Present Value 
In calculating loss of profits court may realistically 
consider that customers taken by defendant would 
have gone to him anyway as soon as legally free 
to do so. Rubel & Jensen v. Reubel 
Once an option to purchase a business has been ex- 
ercised, the proper measure of damages for breach 
of the resulting contract is, ordinarily, the differ- 
ence between the fair value of the property agreed 
to be sold and the stipulated purchase price. Shea 
v. Willard 
In an action based on trespass the plaintiff may re- 
cover whatever damages he suffered, including 
mesne profits and the value of use and occupa- 
tion, and is not limited to the value of injury to 
the freehold. Marder v. Realty 


DEATH 
Special peril doctrine permits finding that a Jew 
residing in territory occupied during World War II 
by German army, who has not been heard of since, 
died during the period of occupation. Fidelity 
Union v. Berenblum . sie ROLE WEA ee am ES 


DEATH ACTIONS 

Where defendant produces proof permitting a fair 
inference of decedent’s negligence or such proof 
appears in plaintiff's case the presumption that a 
person who meets death accidentally has been 
exercising due care disappears and plaintiff must 
then solely rely on the proofs he adduces. Heye v. 
Alpert 

While pecuniary loss may consist of the deprivation 
of reasonably expectable future gifts from the de- 
cedent, their voluntariness bears upon the quantum 
of damages. Heye v. Alpert 

Plaintiff is entitled to difference in market value of 
property before and after damage caused by de- 
fendant’s wrongful conduct. together with special 
expenses incurred by reason thereof. Associated 
v. Dixon 

There can be no right ‘of recovery for the wrongful 
death of a stillborn child inasmuch as evidence as 
to damages would be too remote and speculative. 
Graf v. Taggert .. : : 


DECLARATORY JUDGMENTS 
Only administrative rules and regulations of general 
applicability may be reviewed by petition for de- 


claratory judgment under R.R. 4.88-10: individual 
determinations are reviewable only by appeal 
under R.R. 4:88-8. Burlington v. Hoffman ........ 


A Federal declaratory judgment is not res judicata 
in State court proceedings as to parties not before 
the Federal court. Constant v. Pacific 


DEFAULT 
Where defendants deliberately frustrated plaintiff's 
cause of action by destroying crucial documents 
after the court orally directed their produc- 
tion, the striking of defendants’ answer and entry 

of default was a proper sanction under R.R. 4:27 
and the inherent power of the Court. Merck & Co. 

v. Biorganic Lab. Inc. 


DEFAULT JUDGMENTS 
Default judgment vacated where plaintiff relied on 
statutory service knowing defendant received no 
notice thereby and defendant was well known. 
Murphy v. Helena Rubinstein 


DEFICIENCIES 
The maker of a note secured by a mortgage on real 
estate does not have a right to a credit for the fair 
value of the property when he is sued for a de- 
ficiency after foreclosure. Thirteenth v. De Marco 
The statutes improperly distinguish between bond 
and mortgage, and note and mortgage, with refer- 
ence to deficiency suits. Thirteenth v. 


DEPOSITIONS 
Deposition of a witness offered in evidence on the 
ground that witness could not be subpoenaed to 
attend trial must be excluded where the party 
offering it fails to show he was reasonably diligent 
in trying to serve the subpoena. Caramica v. Fer- 
rigno 
The deposition of an ‘out-of-state plaintiff, taken on 
written interrogatories. can be admitted as evi- 
dence on plaintiff's case where he is not in New 
Jersey at the time of trial. Ross v. Levin 


DEPUTY SURROGATES 
Failure to post a proper bond in accordance with 
the requirements of statute will not result in for- 
feiture of the office of Deputy Surrogate. Lehmann 
v. Kanane 
For a Deputy Surrogate to acquire tenure in offce 
he must hold that office at the time he meets the 
requirements of 51 years of age and at least 16 
years in the office of the Surrogate. Lehmann v. 
Kanane & Bd of Chosen Freeholders of Union 
ORIRANENN ESR aN wa wn 3 Send a rene Bae Go 


DISABILITY BENEFITS 
Provision against duplication of benefits in temporary 
disability benefits law bars benefits where seaman 
received payments for maintenance and cure under 
general maritime law. Thomas v. Board of Review 
Inpatient care at federal hospital without charge 
constitutes receipt in kind by seaman of mainten- 
ance and cure, barring his claim for temporary 
disability benefits. Thomas v. Board of Review 


DISCOVERY 
Where defendants deliberately frustrated plaintiff's 
cause of action by destroying crucial documents 
after the court orally directed their production, the 
striking of defendants’ answer and entry of default 
was a proper sanction under R.R. 4:27 and the in- 
herent power of the Court. Merck & Co. v. Bi- 

} organic Lab. Inc. 
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The provisions of R.R. 4:52-2 calling for the exchange 
of medical reports includes reports of treating phy- 
sicians as well as those of examining physicians. 
Morris v. Platnik v. General Fire & Cas. Co. 


DISCRIMINATION 
State Anti-Discrimination Cease And Desist Order 
Issued Against Barber 


DIVORCE 
Held, on facts here, court should not have raised the 
defense of adultery sua sponte though plaintiff 
cohabited with second woman whom he married 
in mistaken belief defendant was dead after learn- 
ing she was alive. Wells v. Wells 
A limited divorce, while in effect, abrogates any 
right of intestate inheritance by one spouse from 
the other. In re: Friedman 
A spouse from whom a limited divorce is in effect has 
no pecuniary right as such in the estate of the other 
and hence no status as such as a caveator. In re: 
Friedman 
By virtue of N.J.S. 2A:34-24.1 a valid ex parte foreign 
divorce procured by the husband will not free him 
of the responsiblity of support for a wife who 
shows need. Pezzino v. Pezzino 
In applying N.J.S. 2A:34-24.1 it is immaterial whether 
or not there was any litigation in this state prior 
to an ex parte decree. Pezzino v. Pezzino 
New Jersey courts will enforce a foreign divorce de- 
cree providing for a lump sum alimony payment 
where it has become final and is not subject to 
modification or recall, insofar as the decree re- 
lates to personalty, but not as to real property. 
Higgenbotham v. Higgenbotham 
A party seeking to set aside a divorce obtained by 
fraud may be barred by laches where he has been 
guilty of a lack of diligence in learning the facts 
or in seeking relief, an innocent third party having 
meanwhile acquired rights by or through marriage. 
Pavlicka v. Pavlicka 
Those not parties to a divorce decree of another state 
can collaterally attack the decree if (1) the render- 
ing state would permit such an attack, and (2) the 
rights of the attacking party are vitally affected. 
Gerard v. Distefano 


DRUNKEN DRIVING 
Under N.J.S.A. 39:4-50 it is sufficient if the person 
has imbibed to the extent that his physical or 
mental facilities are deleteriously affected though 
the impaired state results from the combined effect 
of alcohol and any predisposing condition. State v. 
Johnson 
A reading of 0.15 per cent or more in a drunkometer 
test creates a strong presumption that defendant 
was under the influence of alcohol and is alone 
sufficient to prove guilt under N.J.S.A. 39:4-50 
unless rebutted. State v. Johnson ................ 
Imprisonment is mandatory for a second conviction 
of drunken driving. State v. Johnson 
Where defendant was found intoxicated at wheel of 
vehicle, standing with motor off at a position other 
than a normal one for parking, this warrants find- 
ing he drove car and did so while intoxicated. 
State v. Chapman .. 


EASEMENTS 
Both landowner and easement holder must exercise 
their respective rights so as not unreasonably to 
interfere with or cause unnecessary burden to the 
other, Tide: Water wv... Biaif ci s8icine sc heeniosnedees 

An easement holder may use his easement in a man- 
ner different from that prescribed by the easement 
instrument provided he does not increase the 
servitude nor change it to the injury of the land- 
owner. Tide-water v. Blair 


ELECTION OF REMEDIES 
Where an illegally employed minor may sue his 
employer in tort or file a compensation claim and 
does the latter, and receives an award of medical 
benefits after full hearing, he cannot then prosecute 

a tort action against his employer. Chickachop v. 
Manpower, Inc. ... 
An injured employee of a ‘special and of a general 
employer who may file a compensation claim or a 
common law action against his employers and 
elects one remedy against one, cannot avail himself 
of the other remedy against the other employer. 
Chickachop v. Manpower, Inc. etc. 


ELECTIONS 
Act of serviceman in taking his own jurat on his 
military ballot-certificate rendered his absentee 
ballot void. Re: Gould ete. 
Failure of ill voter to file a 
absentee ballot rendered 
ios ee had 6 CAG Rice Oe OR Ee Rare ee Ie a cee 
Supplemental proofs may be accepted to correct 
technical errors or insignificant irregularities but 
cannot be used to validate ballots which violate 
clear and explicit provisions in the absentee voting 
law. Re: Gould etc 


medical certificate with 
ballot void. Re: Gould, 


Absentee ballots are not void merely because they 
were notarized by a candidate in the election. 
Livingston v. O'Donnell 

It is beyond the power of the municipal clerk to 
adjudicate a candidate’s residency and determine 
his qualifications for office. Bell v. Foster et als. 

To the extent that the residency requirement em- 
braces the concept of domicile, its determination 
calls for judicial intervention. Bell v. Foster et 
als. 

One whose candidacy 
has no claim to the office as 
didate even if the winner 
Haack v. Ranieri 

An erroneous statement of residence on a permanent 
registration card utilized for a prior election can 
not invalidate the current franchise of a voter 
whose card now shows a transfer coinciding with 
his actual residence. Haack v. Ranieri 

The county clerk in preparing the voting machine 
ballot may not skip a line between the major par- 
ties, even for the purpose of avoiding potential 
confusion on the part of the voters. Axtel v. Caputo 

Where elected official published statement of cam- 
paign expenses twenty days after election rather 
than ten days as required by N.J.S. 40:73-1, and no 
fraud on the electorate was involved, the violation 
of the statute did not require removal of the official 
from office. Re: Mancini et al . 


is rejected by the electorate 
the next highest can- 
is declared ineligible. 
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Payment of $5.00 dues by Township Engineer to an 
organization which directed election campaign for 
a candidate held not to violate N.J.S. 19:34-42, pro- 
hibiting campaign contributions by a holder of a 
public office. Re: Mancini et al 

Violation of N.J.S. 19:39-2 limiting campaign ex- 
penditures requires setting aside election where 
successful candidate’s disavowal of such expendi- 
tures was not made in good faith. Re: Mancini et al 

Selection of a candidate to fill a vacancy in the office 
of assemblyman should be on notice, written if 
possible, given to each member of the county com- 
mittee, of the time and place of a meeting, and 
selection made by those who appear. Campi v. 
Aikens 

Whether selection of candidate to fill vacancy in of- 
fice of assemblyman can be challenged by mem- 
bers of opposition party expressly reserved. Campi 

~—v. Aikens 


ENCROACHMENTS 
Will New Jersey Courts of Equity balance hardships 
in nuisance and encroachment cases on final hear- 
ing? By Clifford Griggs 


ENTRAPMENT 
Entrapment is an affirmative defense which exists 
only when the criminal design originates with 
police officials who implant in the mind of an 
innocent person the disposition to commit an of- 
fense and induce its commission so that they may 
prosecute. State v. Dolce 
Police are not prohibited from affording opportunity 
or facilities for commission of crime, nor from 
using artifices and decoys to obtain evidence. 
State v. Dennis 
Mere solicitation by officers posing as private citi- 
zens and resulting in ordinary sales does not 
constitute entrapment. State v. Dennis 


EQUITY 
Will New Jersey Courts of Equity balance hardships 
in nuisance and encroachment cases on final hear- 
ing? By Clifford Griggs 
One who intrudes himself into a tax foreclosure by 
unconscionably acquiring the interest of unknown 
heirs to the detriment of the holders of the tax sale 
certificate and of existing interests is acting con- 
trary to public policy and will not be permitted to 
profit from his actions. Bron v. Weintraub. 
The equitable defense of laches is cognizable in an 
action to compel arbitration and is for disposition 
by the court rather than the arbitrators. Sussleaf- 
Flemington Ine. v. Bruce 
Equity may deny specific performance where im- 
portant overriding public interest is involved. 
POpetae v. PUMGES ook cee rece ccs dlengaoeatae 


ERROR 
Prosecutor's reference to prior arrest of defendant’s 
key witness, where the witness had never been 
convicted of a crime, was plain error warranting 
reversal. State v. Searles 
Failure of the trial judge to charge the jury concern- 
ing the issue of alibi is plain error warranting re- 
versal even in the absence of a request to charge. 
State v. Searles. 
Plain error is legal impropriety affecting substan- 
tial rights of party of sufficiently grievous nature 
to convince reviewing court that, of itself, error 
possessed clear capacity to bring about unjust 
result: Vespe: vw. DEMARCO so... cose ievdiieecagewene 


ESCHEAT 
Prior holder of excheated property is protected from 
double payment where escheat judgment retains 
jurisdiction in case claims are asserted in future. 
State v. American Can 


ESTATES 
A contingent life tenant under a testamentary trust 
is not a necessary party in a suit where neither 
administration nor construction of rights between 
trustee and beneficiary are in dispute. Mt. Freedom 
v. Osborne 
The holder of a vested remainder cannot compel the 
holder of a possessory life estate to accept a gross 
sum in lieu of the income for their lives from the 
proceeds of a voluntary sale of a right of way in 
the devised premises. Mt. Freedom v. Osborne ... 
A husband who murders his wife inherits his intes- 
tate share of her personal property, but holds it as 
constructive trustee for the next of kin of the de- 
ceased and will be compelled to convey it to them 
Kalfus v. Kalfus 
A husband who murders his wife has a curtesy inter- 
est in real property owned by her, but holds it as 
constructive trustee and will be compeiled to con- 
vey it to the heirs of the deceased. Kalfus v. Kal- 
fus 
Veteran’s pension moneys received by the veteran 
during his lifetime become subject to the claims of 
creditors upon his death. State v. Monaco 
Minimum taxation in the event of simultaneous 
death. By: William A. Dreier. 
An executor or administrator has the duty to ask for 
judicial instructions where there is a valid doubt 
as to his duties and obligations. Tansey v. Massey 
Held: On death of depositor-trustee the beneficiary 
named on the savings account was entitled to the 
same under N.J.S.A. 17:9A-216. Tansey v. Massey .. 
Family Estate Planning — Client’s History. By: 
Leopold Frankel. 
A limited divorce, while in effect, abrogates any right 
of intestate inheritance by one spouse from the 
other. In re: Friedman 
A spouse from whom a limited divorce is in effect has 
no pecuniary right as such in the estate of the other 
and hence no status as such as a caveator. In re: 
Friedman. 
In the absence of evidence showing a contrary in- 
* tent, adopted children of T are entitled to take a 
bequest to “the lawful children of T.”, which is 
made by the will of a stranger to the adoption. 
In re: Coe. 
A child adopted by a testator’s son is a “child” of the 
son within the meaning of that term in a 1936 will 
absent proof of testator’s intent contra. In re: Selt- 
mann. 
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Estates, Cont’d 
There must be convincing proof that property be- 
queathed to a beneficiary behind the Iron Curtain 
will reach its destination before the court will 
direct that the property be released by the clerk 
of the court to an agent of the beneficiary. Briztys 
v. Union 





Ne as ee are Se ey re Re Se 498 
ESTOPPEL 
An insurer is estopped to deny its obligation to de- 
fend an action when it continues complete control 
of the case after the time it reasonably should have 
been aware of the fact of non-coverage. Ebert v. 
Balter v. Allstate & State Farm. ................ 
Where the position of fire commissioner was essen- 
tially an administrative office, salary paid for such 
services does not constitute compensation of an 
active member of the fire department so as to 
justify a pension calculated on the basis thereof, 
nor can administrative errors create an estoppel 
permitting such. Tubridy v. Pension Fund. ...... 
Whether an oral license to use a driveway can be 
held to be irrevocable and the grantor estopped 
from revoking it will not be decided where loss 
thereof to claimant is not serious. Canterbury v. 


385 


418 


OOO ie erect Sore poet prea 658 
ETHICS 
Collection Agencies and Professional Ethics. ...... 175 
Where a member of the bar represents a litigant in 
a cause, he should not thereafter represent the op- 
posing party in any step in the proceedings in or 
arising out of the same cause. Re: B. an attorney 
US 9 CSU o's kc Oh oa aie Weck isis iia mia ipo eel kia ee 417 
Public Officials and Ethics, Incompatibility and Con- 
flict of Interest, by Harold Feinberg ............ 648 


Canons 5 and 20 require a ban on statements to the 
press in criminal cases by prosecutors and defense 
counsel alike which would have the capacity to 
interfere with a fair trial by prejudicing the minds 
of jurors, but do not justify reversals unless the 
jury was prejudiced by the statements. State v. 
Van Duyne 

California Committee Urges 


Extension of Group 


eM TNID ooo agin db earner Biba aipreine BAINES 773 
ETHICS OPINIONS 
Actions Against Former Clients. .................- 285 
PERE NENNNNE oS vss vetesceeiaw 0 eb pine aE Nieob swe s oes 700 
CUPS Sr a See ee eee eee 190, 465 
Advertising - Chamber of Commerce Booklet. ...... 449 
Advertising - Chamber of Commerce Directory ..... 741 
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EVIDENCE 
A conviction of a crime is not an adjudication upon 
the status of a child and therefore is not precluded 
from use on the issue of credibility. State v. Von 
PAO 6 os os ds ee Sale Soe Pata | I es ee 30 
Proof of voluntariness of an oral confession is a pre- 
requisite to its admissability and such proof is not 
excused even when defendant denies he made such 
a confession. State v. Von Atzinger. ............ 30 
A “confession” is an admission of guilt by a party 
charged with a crime but an “admission” may em- 
brace some inculpative fact without conceding 
central fact of guilt. State v. Callaghan ........ 33 
Query whether an admission may be subject to the 
same requirements concerning voluntariness as a 
confession: State. v; Callaghan ..ocisic 6 ékk cscs. ows 33 
Evidence otherwise prejudicial may not be admitted 
merely as a sanction for a party’s failure to submit 
a complete answer to an interrogatory. Karmazin 
Ys IM ER aia: ois. 5 Ge Bibiie's Sig DRM eee ae Ce eal 81 
Where testimony was improperly admitted on the 
basis of the sole ground upon which it was offered 
at trial, it is immaterial whether the testimony 
might properly have been admitted on some other 
ground: Karmazin v. Penn RoR. ....5 666500606 ctees 81 


Evidence of a prior accident is not admissible to show 
the dangerousness of a condition; it is admissable 
only as evidence of notice to the owner or occupant. 
RACMATIN TPO Te os ocsics 50:0 0a ainins eeeweles 81 
Where defendant produces proof permitting a fair 
inference of decedent’s negligence or such proof 
appears in plaintiff's case the presumption that a 
person who meets death accidentally has been 
exercising due care disappears and plaintiff must 
then solely rely on the proofs he adduces. Heye v. 
to ee Pe Ry eee gh day Ad bay eee 82 
Where in libel action newspaperman pleads defense 
other than that publication was not defamatory, his 
privilege of nondisclosure under N.J.S.A. 2A:84-21 
is waived. Beecroft v. Point Pleasant ............ 98 
Prosecutor’s reference to prior arrest of defendant’s 
key witness, where the witness had never been 
convicted of a crime, was plain error warranting 
reversal Diate Vv. Searles oc. . 6nsiaws swat e urls 
It is proper in a negligence action to allow a defend- 
ant to testify as to his intion to contest a traffic 
ticket issued for failure to stop at a stop sign and to 
the fact that a guilty plea was entered without his 
knowledge or consent. Moich v. Passaic 
Negligence of motorist who drives into dense fog at 
35 mph and strikes vehicle stopped on highway 
because of previous collision was properly submit- 
ted to jury. Stakenwalt v. Washburn 
Parol evidence is inadmissible to determine the intent 
of the parties to a written document where that 
document is plain and unambiguous on its face. 
Alien v. Metropolitan: Bale ono. .< scocciecoso-<ss 30 elena ave 
Submission of Contract with insurance provision re- 
versible error. Jamison v. Byers 
Where an accused in custody is faced with incrimin- 
atory accusations, the doctrine of admission by 
silence is inapplicable except in circumstances 
where no other explanation of his silence is reason- 
able other than his acquiescence in the truth of the 
accusations. State: Vv. GiaPCIA 6... ccc teases nsaes 
Proposed’ Rules of Evidence. ............6060ss0c0sees 
When properly qualified by expert testimony, safety 
manuals accepted in an industry are admissible 
evidence of prevailing standards of safe behavior. 
McComish v. DeSoi, et al 
Deposition of a witness offered in evidence on the 
ground that witness could not be subpoenaed to 
attend trial must be excluded where the party 
offering it fails to show he was reasonably diligent 
in trying to serve the subpoena. Caramica v. Fer- 
rigno 
The deposition of an out-of-state plaintiff, taken on 
written interrogatories, can be admitted as evi- 
dence on plaintiff's case where he is not in New 
Jersey at the time of trial. Ross v. Lewin ...... 
Where the equipment was in proper order, the oper- 
ator qualified, the test given correctly and the de- 
fendant consented orally or in writing, a drunko- 
meter reading may be admitted without prior 
expert testimony that such reading is an accurate 
index of blood alcohol. State v. Johnson ........ 
The results of a polygraph test given to a witness 
who knows of defendant's guilt or innocence cannot 
be introduced into evidence either directly or in- 
directly. State v. Parsons 
A written report made by a witness may be examined 
by the opponent and used on cross-examination of 
the witness in a civil as well as in a criminal case, 
even if the witness has not used same in testifying, 
to test the witness’ credibility. Hess v. Hess ...... 354 
Defendant's statement is properly admitted where its 
voluntary nature is established. State v. Pemberton 
A Judicial Critique On Expert Testimony by Hon. 
Pieannder: FTO eo oois ok ooo Che weeeeeween 
Admission of photographs of victim’s body was pro- 
per: to corroborate medical testimony about lack 
of powder burns, where the photographs were not 
sickening or gruesome and no objection had been 
made. State v. O'Connor 
In a case where the crucial issue is the credibility of 
the testimony of the complaining witness, cross- 
examination should be allowed to extend to any- 
thing which is relevant to show the improbability 
of that testimony. State v. Pollack 
In the absence of urgent necessity a trial judge should 
not admit posed pictures which simply portray a 
scene which has been arranged to support the con- 
tention of the profferor. State v. Ray 
Braking distance charts showing average stopping 
distance for different vehicles under varying con- 
ditions are not admissible as proof of exact braking 
distance of particular vehicle driven at known 
speed. McDonald v. Mulvihill 
Evidence of defendant's asking- the complainant to 
commit perverted acts held properly admitted in 
trial for rape since they showed continuous course 
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of conduct intimately connected with the crime 
charged and evidenced defendant’s state of mind 
at the time of the rape. State v. Smith 
The Dead Man’s Act, N.J.S.A. 2A:81-2, is applicable 
to a negligence action in which one of the parties 
is sued in a representative capacity. Buska et al v. 
Aquinaldo 
Where State proves the corpus delecti, evidence apart 
from defendant’s admissions is not necessary for 
conviction if there are independent facts or circum- 
stances evidencing trustworthiness. State v. Rav- 
enell 
Statements Made to the Officers Investigating an 
Accident: The Rule that Never Was, by Jay M. 
Hollander 
Evidence Rules 
Where a part of a hypothetical question is assumed 
by the expert to be a fact when there exists no 
evidence in support of such an assumption, his 
answer has no probative value. Schueler et al v. 
Strelinger 
Although best evidence rule requires physical pro- 
duction in court of chattels which can be identified 
only through use of identifying marks or numbers, 
photos are admissible where serial numbers on 
articles were unimportant to witness’ recognition 
of articles in photos. State v. Murphy ............ 771 
Statements in pretrial memo which conflict with 
trial testimony are entitled to considerable proba- 
tive force as admissions against party. Vespe v. 
DiMarco 
Books of account of a hospital while sufficient to 
prove the services rendered do not supply proof 
of the reasonable value of those services. Hacken- 
sack Hosp. v. Tiajoloff 
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EXECUTIONS 
Although the lien arising from levy under county 
district court execution normally expires after one 
year, it remains effective beyond one year where 
prior to end of year lien attached to proceeds of 
judgment debtor’s assets sold by assignee for 
creditors, even though court's determination of 
creditor's priority does not occur until after the 
one year period has elapsed. In Re: Hiawatha Do It 
Yourself, Inc. 


EXPERTS 
Where a part of a hypothetical question is assumed 
by the expert to be a fact when there exists no 
evidence in support of such an assumption, his 
answer has no probative value. Schueler et al v. 
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SEVOUAEIIOR  — og hors mann A his Bie Bsn 4G EE WR TRS 739 
EXPERT TESTIMONY 
A Judicial Critique On Expert Testimony by Hon. 
PATRIOT ES AN OM oie ie sw od 0 0s ow ks adie ols ewes 449 


FALSE SWEARING 
Answers to questions which are vague and ambigu- 
ous cannot support a charge of false swearing 


under N.J.S.A. 2A:131-4. State v. Browne ....... 738 
FEDERAL LIENS 
A properly filed federal tax lien covers all of the pro- 
perty of the delinquent taxpayer. State v. Pilot ... 250 


Money set aside by an employer to cover his con- 
tribution to the unemployment compensation fund 
remains his property and as such is subject to a 
valid federal tax lien, but money in the account 
of the employer representing. contributions to the 
fund deducted from the employees’ pay is held in 
trust and is the property of the State. State v. Pilot 

A counsel fee allowed in a foreclosure under R.R. 
4:55-7(e) does not have priority over a federal 
lien where the lien was filed before the foreclosure. 
COBO WI cress lorie ekoutyielen es eielenigeetcayn 


FEDERAL LONGSHOREMEN’S AND HARBOR 
WORKER'S ACT 
A worker on navigable waters has a federal remedy 
under the Longshoremen’s Act and an option to 
choose a State remedy under the Workmen’s Com- 
pensation Act in situations where the State has jur- 
isdiction. Hansen v. Perth Amboy 


FEDERAL TORT CLAIMS ACT 
Civilian Air Guardsman Not Within Federal Tort 
Cinims Act. Bary iand Wail s See. 6 oi, 0i0:s 5:56 waco iene 
Court Finds Technician Not In Scope of U.S. Em- 
ployment On Proficiency Flight. Maryland v. U. S. 
Veterans Administration Hospital is not a non-profit 
corporation organized exclusively for hospital pur- 
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poses within liability limitation of NJ.S.A. 
BACGSA=1. LAVIOR Vi Wiis 6k casas 5000 b weiss sree osiele 659 
FEES 
Passaic County Bar Association Minimum Fee 
Pee acc es ora nsi ihe Repco ra Toke © Gn erera wwe aR aT 792 
FIREMEN 


Volunteer full time firemen appointed by a munici- 
pality and paid by it are subject to the Civil 
Service Act. E. Pennsauken Volunteer Fire Assoc. 
+1 v. Pennsauken 


FORECLOSURE 
The requirement in the In Rem Tax Foreclosure Act 
that complaints be verified is directory only and 
failure to comply does not deprive the court of 
jurisdiction. Preparatory v. Seery 
A mortgagee is not entitled to rents and profits or a 
sum for use and occupancy until he takes posses- 
sion of the property or has a receiver appointed 
therefor. Scult v. Bergen 
The maker of a note secured by a mortgage on real 
estate does not have a right to a credit for the fair 
value of the property when he is sued for a defic- 
iency after foreclosure. Thirteenth v. DeMarco .. 
The statutes improperly distinguish between bond 
and mortgage, and note and mortgage, with refer- 
ence to deficiency suits. Thirteenta v. DeMarco ... 
The In Rem Act, N.J.S. 54:5-104.29 et seq., does not 
constitute a waiver of sovereign immunity on the 
part of the State from suit in an action bringing its 
title to land into question. Transcontinental v. State 
The limitation of the State’s waiver of immunity from 
suit as provided by N.J.S. 2A:45-1 is incorporated 
in proceedings under the In Rem Act. Trans- 
continental v. State 
A counsel fee allowed in a foreclosure under R.R. 
4:55-7(e) does not have priority over a federal lien 
where the lien was filed before the foreclosure. 
Cama AS 6 5a Rvs sie ssn hem asiee. penn 658 
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| FORGERY 


A bank is not liable for losses suffered by a depositor 
as a result of forged signatures on his checks where 
the losses were occasioned by the depositor’s own 
negligence in not checking his monthly statements 
and the bank was not negligent. Ciarke, Jr. v. 
Camden 

Failure of a bank to compare depositor’s signature on 
his checks against that on his signature card does 
not normally constitute negligence. Clark v. 
ee rac ek Og apie aR SER ea eae Lea 


FOREIGN CORPORATIONS 
Default judgment vacated where plaintiff relied on 
statutory service knowing defendant received no 
notice thereby and defendant was well known. 
Murphy v. Helena Rubenstein 


GIFTS 
Written instrument signed by life tenant purporting 
to renounce life estate is nullity unless delivered. 
CHarie Oe a aia's as 28'S ov os Heats rm Foie cedereiete’s 
GOVERNMENT 

Powers granted to County Commissioners should be 
construed with the same liberality as those granted 
to Boards of Freeholders. Union County Bd of 
Freeholders v. Union County Park Comm. ...... 
Proceeds derived by a park commission from the sale 
of park land may be retained for purchase of land 
in replacement of that sold. Union Cty Bd of 
Chosen Freeholders v. Union Cty Park Commission 
The terms and conditions of public service in office 
or employment rest in legislative policy rather than 
contractual obligation and the legislature may 
accordingly revise pension plans which govern- 
mental employees are required to join. Spina et 
SUT gs RRR OER OG UB 5 oo eu cleralene ordck.w arevelarehes 
Statement of cause for removal in petition for recall 
election was adequate where it alleged that mayor 
and two councilmen acted as a majority bloc to 
negate the value of other duly elected representa- 
tives, resulting in usurpation of the functions of the 
town manager and passage of ordinances of ques- 
tionable legal validity. Westpy v. Burnett ........ 
A public officer cannot recover salary for a period 
of time during which he was not performing a pub- 
lic service even if that period of unemployment is 
the result of an unwarranted suspension. Mastro- 
CRIS eels Vi ISBOM aos .5 ccc ios sooo Sere Rae ea ana Tie 
A policeman is a public officer rather than a public 
employee. Mastrobattista v. Essex 


iABEAS CORPUS 


Mere failure to afford defendant an opportunity to 
speak in his own behalf before imposing sentence is 
not in absence of aggravating circumstances basis 
for habeas corpus. In Re: Rodriguez ............. 

Habeas corpus properly denied where issues raised 
thereunder in pseudo constitutional guise were 
previously raised and adjudicated on appeal. King 
Vs NGQUBOE osc iactins wae tac SLs aes ae ete aren eer chick ease tataiers 

Prisoner Held Entitled To Second Application For 
PURGE PRUNE We 56 oa cave Sud )0 aa Seen nic Sold Soa 

Failure to afford defendant an opportunity at sen- 
tencing to make statement in his own behalf vio- 
lates his rights and entitles him to be resentenced. 
OGRE RNIN 05 ah na. 50 -ors @ Ror bia RAG a Re ees 

Where indictment was fully explained to defendant 
who voluntarily and understandingly pleaded 
guilty to all counts, plea could not be withdrawn 
nor would sentence be set aside on habeas corpus. 
State v. James 
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IIGHWAYS 


Action to compel State Highway Commissioner to re- 
construct drainage ditches on State highway and 
eliminate nuisance is barred by sovereign immun- 
ity. Schuschel v. Volpe 


HOSPITALS 
Where a patient is forcibly confined to a State Hos- 
pital, but not for correction, reform or punishment, 
that hospital is a charitable institution under 
N.J.S.A. 30:4-66 and the patient is personally liable 
for his maintenance. State v. Le Vien ............ 
The Legal Right of Physicians to Hospital Privileges, 
by John F. Horty ....... 


» 


HOTELKEEPER’S LIABILITY 


Notice prominently posted at eye level on bathroom 
door in hotel room that safe or other depository 
was provided for guest's valuables is sufficient 
notice as matter of law to satisfy statute granting 
immunity to hotel from liability to guest who fails 
to put valuables in such depository. Platt v. New 
Irvington 


HUNTING REGULATION 


Because of the need for uniformity in hunting regu- 
lations throughout the State, municipalities are 
without power to legislate in this area. State v. 
Hackney et al 


HUSBAND AND WIFE 


A limited divorce, while in effect, abrogates any right 
of intestate inheritance by one spouse from the 
Other: Tyre: PricGMan: 2.500.630 ccc vec cceccscvenecss 

A spouse from whom a limited divorce is in effect has 
no pecuniary right as such in the estate of the other 
and hence no status as such as a caveator. In re: 
Lo oa ee E ietiey eek eee 

Where the husband chooses to break up his home 
because of his wife’s refusal to put out a child of 
hers by a previous marriage, the ensuing separation 
is consensual and the wife is entitled to mainten- 
BRE HORA OREO. core w  40 sacncnh Oo ceieln eo meeaiee 

A pendente order for support must be complied with 
even though the marriage is subsequently annulled. 
Gerard v. Distefano 


IMMUNITY 


Sovereign immunity does not bar suit against State 
Highway Commissioner to compel payment of 
real estate taxes on property purchased by State 
after the assessment date and before the end of 
the tax year. E. Orange v. Palmer, et al 

Action to compel State Highway Commissioner to re- 
construct drainage ditches on State highway and 
eliminate nuisance is barred by sovereign immun- 
ity. Schuschel v. Volpe 
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INCOMPETENCY 
A marriage by a person who is of unsound mind or 
an inmate of an insane asylum is void ab initio 
and does not constitute a remarriage. Minder v. 
Minder 
Pennsylvania institution may bring action in New 
Jersey against estate of father of incompetent to 
enforce father’s liability under Pennsylvania stat- 


ute for value of incompetent’s maintenance. Penr—~_ 


hurst v. Goodhartz 


INDEPENDENT CONTRACTORS 
An independent contractor is responsible for negli- 
gent injury to a third person in the absence of 
authority or control over the instrumentality which 
is the proximate cause of the injury. McComish 
v. De Soi 


INFANTS 
The rules of court do not permit an infant to bind 
himself by an acknowledgement or voluntary 
waiver of personal service. McKay v. Avison .... 


INHERITANCE TAX 
Life insurance policies so tied in with annuity con- 
tracts as to offset rather than spread the risk of 
death do not come within inheritance tax exemp- 
tions: Tiiney V. ISiGsley) oc. vnc ct ccusseceness 
Although a life insurance policy and annuity con- 
tract combination are in form separate contracts 
they will be treated as an integrated bargain if that 
is the only way the transaction makes economic 
sense. Tiltiey Vv. Kingsley |... oc 6 scccccdesscaaeseaas 
A pre-death transfer of property rights in life insur- 
ance policies in an insurance-annuity combination 
will be considered as transfers to take effect upon 
death if the intent is that the policies not be sur- 
rendered prior to death and in fact they are not. 
Tilney v. Kingsley . 


INJUNCTIONS 
Loss of prestige or threatened loss of membership 
and collection of dues constitutes substantial and 
irreparable injury to a union under the Anti In- 
junction Act sufficient to support the issuance of 
a temporary injunction but mere general dissatis- 
faction among the members is not enough where 
it is not shown that such will be tranformed into 
specific injury. Independent v. Socony .......... 
Where arbitration is not set forth in a labor contract 
as a condition precedent, a stay to permit same will 
not issue unless the parties expressly agree to 
submission. Independent v. Socony .............. 
Where an employer unilaterally imposed new work 
rules without giving proper notice to the union 
thereby breaching a labor contract, it committed 
unlawful acts under the Anti Injunction Act. In- 
Gependent Vv. SOGOWY  .cce ccicnecewdacveccecess 
Lack Of Findings In Denying Injunction Causes 
Reversal. Pfizer v. Zenith 


INSANITY 
If defendant's present incapacity to defend is due to 
temporary insanity, the court may determine that 
the substantive issue of insanity at the time of the 
crime should await recovery and trial rather than 
disposition at a sanity hearing. Farmer v. State .. 


INSTITUTIONS 
Where a patient is forcibly confined to a State Hos- 
pital, but not for correction, reform or punishment, 
that hospital is a charitable institution under 
N.J.S.A. 30:4-66 and the patient is personally liable 

for his maintenance. State v. Le Vien 


INSURANCE 
The statute, N.J.S.A. 40:11-15.1-16.1, authorizing coun- 
ties, municipalities and school districts to pay the 
premiums on group insurance policies for their 
employees, their spouses and children, is consti- 
tutional but the statutes do not authorize such 
payments for retired employees. Riddlestorffer v. 
1.1 Sees a erent ee gs ey Gea ae 
A period of limitation in an insurance contract does 
not apply to a suit to reform. Kolker v. Lumber- 
NII cee ec era dk b:¥ Sei ts EE 
Where a party has a substantial interest to protect, 
he may sue for reformation though he is not a 
party to the contract. Kolker v. Lumbermans .... 
Where the insured by acquiescence accepted defense 
by the insurance company, with full knowledge of 
its disclaimer, the carrier may defend an action by 

a third party upon the policy, and if it appears that 
there is no coverage, there can be no recovery. 
LaRocco v. N. J. Manufacturers ................. 
It would be contrary to public policy to indemnify 
a person for a loss incurred as a result of his own 
willful wrongdoing. LaRocco v. N. J. Manufac- 
RRM ooo piers cre sins Guana a wah ee nia RR ae tate 
Where a policy covers disability arising out of an 
injury sustained as the result of an accident the 
means or cause must be accidental, not merely the 
injury, and whether it was is ordinarily a fact 
question determined by the reasonable understand- 
ing of the average policy holder. Harris v. John 
OO sik oa vie aaa x cao: diene dats a Ree 
Where injury results from voluntary activity with 
nothing unexpected or unforeseen except the injury 
itself recovery cannot as a matter of law be had 
under policy insuring against injury resulting from 
accident. Harris v. John Hancock .............. 
Where a municipal group insurance policy improper- 
ly included elected officials and retired employees, 
its valid provisions are enforceable as it is a divis- 
ible contract. Riddlestorffer v. Rahway .......... 
Insurability is an implied condition of an approval 
type conditional premium receipt. Allen v. Metro- 
politan Life 
Where a conditional premium receipt provides for 
approval or rejection of application, either before 
or after applicant's death, the death of an applicant 
who would customarily have been rejected as un- 
insurable had he lived does not bar insurer from 
subsequently rejecting his application. Allen v. 
Metropolitan Life 
Where a homeowner's insurance policy provides for 
an exclusion of liability in relation to the opera- 
tion of an automobile “while away from the premi- 
ses or the ways immediately adjoining”, the phrase 
“ways immediately adjoining” refers only to that 
area lying between the projected or extended side 
lot lines of the premises and either the curb line or 
the building line across the street from the premi- 
ses. Lindway v. Muse v.. Home Indemnity 
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Insurance should effectuate the reasonable expec- 
tations of the average member of the public who 
buys it. Lindway v. Muse v. Home Indemnity .... 

Policy insuring a» manufacturer against liability for 
accidents which excludes accidents involving in- 
sured’s products after they have been sold does not 
cover a claim arising from manufacturer’s negligent 
failure to warn user of a defect or danger in its 
product. Inductotherm v. N.J. Manufacturers .... 

An insurer is estopped to deny its obligation to de- 
fend an action when it continues complete control 
of the case after the time it reasonably should have 
been aware of the fact of non-coverage. .Ebert v. 
Balter v. Allstate & State Farm 

A non-waiver agreement in standard form is effective 
against the insured only insofar as the insured is 
informed of the reasons for its execution. Ebert v. 
Balter v. Allstate & State Farm 

Under the initial permission rule neither scope nor 
benefit of use are material in determining liability 
which rests solely on a transfer with intention that 
the transferee use the car on the public highways. 
Small v. Schuncke 

Injured parties are not bound by declaratory judg- 
ment in action between insurer and insured that 
insurer was not liable under the policy. Constant 
v. Pacific 

Where liability policy excludes coverage for injuries 
to employees arising out of and in the course of 
employment, it excludes coverage for such injuries 
in suit by third party seeking indemnification there- 
for. Hackensack v. General 

Policy provision extending coverage to liability as- 
sumed by insured under contract, means express 
contract and not indemnification by operation of 
law. Hackensack v. General 

In determining whether an insured gave notice to the 
insurer within a reasonable time the court will 
consider the background, intelligence and exper- 
ience of the insured. Figueroa v. Puter v. Allstate 

A delay of one week between the time the duty arises 
to notify and actual notification of an insurer is not 
an unreasonable delay where the contract calls for 
notice as soon as practicable. Figueroa v. Puter 
v. Allstate 

Where deceased designated a beneficiary for death 
benefits under L. 1954, c. 84 but later enrolled in a 
contributory group plan under L 1955, c. 214 
designating other beneficiaries without a writing 
duly attested the latter were entited to all the 
benefits since the group plan constituted a new 
contract, not a change in beneficiary. McCarthy 
v. Bd of Trustees 

Under L. 1955, c. 214, the original application for 
group insurance which names the beneficiary need 
not be attested since that requirement is applic- 
able only to later designations. McCarthy v. Bd. 
of Trustees 

Even though an insured may give his insurance car- 
rier an untrue statement of the accident, no breach 
of the cooperation clause resuits if the untrue 
statement is promptly and seasonably corrected. 
Mariani v. Bender 


INSURANCE BROKERS 
A broker is liable to his clients for damage caused by 
his failure to use reasonable skill, care and diligence 
in effecting the insurance he undertakes to procure. 
Rider v. Lynch v. General Ins. ................-- 


INTEREST 
Interest accrues where Gov't condemns several par- 
cels but makes blanket unallocated deposit. U.S. 
v. 355.70 Acres 
Where a judgment is molded on appeal to increase 
the amount of damages awarded to plaintiff, inter- 
est on the added amount runs from the date the 
molded judgment is entered by the trial court on 
the appellate mandate, and not from the date of the 
original judgment. Associated v. Dixon vs. Glenns 
Falls 
A city’s claim for interest on the purchase price of 
premises it agreed to convey to a county by satis- 
factory deeds will be denied when the delay in 
payment of the price was caused by the city’s fail- 
ure to deliver satisfactory deeds. Orange v. Essex .. 


INTERFERENCE WITH ECONOMIC ADVANTAGE 
Broker's prospective economic advantage (commis- 
sion) is protected even though his opportunity to 
effect a sale resulted from buyer’s inquiry about 
specific property rather than a general inquiry. 
Pitt v. Schneiderwind 
Where buyer unfairly interferes with broker’s rea- 
sonable expectation of earning commission from 
seller, buyer’s contention that it retained broker as 
a consultant rather than as a broker is no defense. 
Pitt v. Schneiderwind 


INTERLOCUTORY JUDGMENT 
All new trial orders, if reviewable, are deemed inter- 
locutory. State v. Ug Bere... cccccwcceidevsgaces 
INTERNATIONAL LAW 
American war damage claims under the War Claims 
Act of 1962 — An introduction by Curt Silberman. 
Court refuses to question Cuban sugar expropria- 
GUO ss oie occa diniamaeind Ha caeumcenceae fe weede meena 
Authority of consular agents to represent their na- 
tionals terminates if and when the national selects 
other representation. In re Estate of Alexandra- 
vicus 


INTERROGATORIES 
Evidence otherwise prejudicial may not be admitted 
merely as a sanction for a party’s failure to submit 
a complete answer to an interrogatory. Karmazin 
v. Penn R.R. 


INTERSTATE AGREEMENT ON DETAINERS 
The action of one prosecutor under the Act does not 
bind all other prosecutors in bringing to trial in 
New Jersey defendants already incarcerated in 
other jurisdictions. State v. Masselli 


INVENTIONS 
Where an employee is engaged for purposes of re- 
-search and invention, an assignment of his rights 
in any invention or ideas is valid even if the em- 
ployment contract is not for a fixed term. Misani v. 
Ortho 
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JOINT VENTURES 
A non-negligent passenger’s action against a negli- 
gent third person may not be barred by imputing 
the driver’s negligence to him, by reason of com- 
mon interest in the purpose of their trip or sup- 
posed shared right of control of the car by the 
passenger, in the absence of true agency of the 
driver for the passenger. Clemens v. O’Brien .... 


JUDGES 
Soliciting a statement in aid of a political campaign 
is a breach of judicial ethics. In the Matter of 
Eugene F. Hayden 
The Procedures for selecting Judges must be im- 
proved. By Bernard Chazen 


JUDGMENTS 
Where a judgment was obtained in a suit in lieu of 
prerogative writ between the same parties, a suit 
thereafter based on the same facts for damages 
suffered before the entry of that judgment is 
barred. Falcone v. Middlesex 
An unappealed civil judgment should not be treated 
as void unless there has been a plain usurpation 
of power. State v. American Can 
Where a judgment is molded on appeal to increase the 
amount of damages awarded to plaintiff, interest 
on the added amount runs from the date the molded 
judgment is entered by the trial court on the 
appellate mandate, and not from the date of the 
original judgment. Associated v. Dixon vs. Glenns 
Falls 
A trial court may enter an appropriate judgment on 
a mandate from the Appellate Division even though 
an application for certification is pending. Associ- 
ated v. Dixon vs. Glenns Falls 
To vacate a final judgment because of perjured testi- 
mony it must not only be shown by clear, convinc- 
ing and satisfactory evidence that it was false, will- 
fully given, and material but also that the false 
testimony could not have been discovered by rea- 
sonable diligence in time to offset it at trial or that 
for other good reason the failure to use diligence 
is in the circumstances not a bar to relief. Pavicka 


AMEE: oa db actoe cam sins & OSS obi BR se A Suenos 
JURIES 

Civil Jury Trials Should Be Curtailed. By Hon. 

award VV. BEATUNO ooo e ckcee ses ocswrsae dence 


R.R. 1:25A prohibits investigations of the juror’s per- 
sonal relationships as well as examination of the 
juror himself. State v. La Fera 

Inquiry into possible bias of a juror should not be 
ordered unless the proofs show that the juror re- 
vealed his prejudice during the trial. State v. 
La Fera 

Evidence of statements by juror to a fellow juror of 
his apparently final view of the case before conclu- 
sion of trial may be grounds for mistrial but not 
for a new trial. State v. La Fera 

Juror who had been the subject of a disorderly person 
complaint was not disqualified for that reason 
alone, and allowing him to continue to serve with 
consent of defense counsel was not prejudicial to 
defendant. State v. O'Connor 

The Jury and Civil Actions in England, by Sir Wil- 
SEAM: PONS DIO. oon. sos 0 ios sos goes ec owes 

Seandinavian Civil Justice, by Hon. Edward V. 
PEED: Stik a hand debe oh aeam wesenaseele een wee 


JURISDICTION 
A suit on a Capehart Act bond may be brought in a 
state court where the Secretary of Defense has 
approved such a provision in the bond; Gypsum 
Contractors v. American Surety Co. modified. 
Minneapolis-Honeywell v. Terminal 
Service by mail on non-resident valid where action 
arose from accident in New Jersey while defendent 
was resident in the state. De Fazio et al v. Wright 


may subject its parent to in-personam jurisdiction 
in this state when it is such an integrai economic 
part of the parent as to satisfy the “minimal con- 
tacts test”. Taca v. Rolls Royce 


JURISPRUDENCE 
A plan to establish pre-suit conference in negligence 
cases to explore settlement probabilities and to 


prevent calendar congestion. By Howard F. 

NN Ng oes Cia eres erate acena Mir leper @ Ae 

Seandinavian Civil Justice, by Hon. Edward V. 

END os esis. Fa wero wea Rw Sraeees mai eMrnee els mine eo 
JURORS 


Where there is doubt as to a prospective juror’s com- 
petency or impartiality, failure to excuse him con- 
stitutes serious trial error and there must be a 
reversal without regard to the Court’s views as to 
guilt. State v. Jackson & Ravenell 

R.R. 3:7-2(b) allowing the court to permit a chal- 
lenge to a juror “after he is sworn but before any 
evidence is presented,” applies to peremptory chal- 
lenges as well as those for cause. State v. Jack- 
son & Ravenell ... 


LABOR RELATIONS 
State courts have jurisdiction over a cause alleging a 
breach of a labor contract relating to wages, hours 
and conditions of employment though the same may 
be an unfair labor practice. Independent v. Socony 
Where arbitration is not set forth in a labor contract 
as a condition precedent, a stay to permit same will 
not issue unless the parties expressly agree to sub- 
mission. Independent v. Socony 
Where an employer unilaterally imposed new work 
rules without giving proper notice to the union 
thereby breaching a labor contract, it committed 
unlawful acts under the Anti Injunction Act. In- 
dependent v. Socony 
Loss of prestige or threatened loss of membership 
and collection of dues constitutes substantial and 
irreparabie injury to a union under the Anti In- 
junction Act sufficient to support the issuance of a 
temporary injunction but mere general dissatisfac- 
tion among the members is not enough where it 
is not shown that such will be transformed into 
specific injury. Independent v. Socony 
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Under Art. i, par. 19 of the Constitution of 1947, 
Turnpike employees have neither the right to strike 
nor to engage in collective bargaining although 
they may organize and present their grievances and 
proposals to the Authority. Turnpike v. Federa- 


RR Oe 3 ered ise ViseG ea Rick Seer es ware eae eS ee 
Employees of the Turnpike Authority are public em- 
ployees. Turnpike v. Federation ................ 


Statements made by representatives of a union dur- 
ing an organizational campaign having in ultimate 
view an election under the National Labor Rela- 
tions Act cannot be the proper subject of a state 
court libel action seeking compensatory and puni- 
tive damages. Blum v. Internation 

Purchaser of plant bound by existing union contract. 
United v. Reliance 

N.J. Const., Art. I, par. 19, granting right to bargain 
collectively to persons in “private employment”, 
includes employees of private voluntary non-profit 
hospital. Johnson v. Christ Hosp. ..........0..05 

Employees’ constitutional rights to bargain collec- 
tively include access to judicial remedy to require 
employer to bargain with them or their representa- 
tive. Johnson v. Christ Hosp. 

Duly selected labor union has standing to assert 
constitutional rights of employee members to bar- 
gain collectively. Johnson v. Christ Hosp. ........ 


LACHES 
Suit to set aside municipal sale of lands barred by 
laches where 312 years had expired since sale and 
extensive construction activity occurred in good 
faith for over four months prior to filing of com- 
plaint. Schneider v. West New York 
A party seeking to set aside a divorce obtained by 
fraud may be barred by laches where he has been 
guilty of a lack of diligence in learning the facts 
or in seeking relief, an innocent third party having 
meanwhile acquired rights by or through marriage. 
Pavlicka v. Pavlicka 
The equitable defense of laches is cognizable in an 
action to compel arbitration and is for disposition 
by the court rather than the arbitrators. Sussleaf- 
Flemington Ine. v. Bruce . 


LANDLORD AND TENANT 
An option for renewal of a lease will not be construed 
as granting the tenant the right of perpetual re- 
newals unless intention to create such right is 
clearly and unequivocally expressed. Kalicki v. 
Bell 
Option “‘to renew lease for like period or periods at 
the same rental” gives tenant right to only one re- 
newal of the original term and thereafter he is a 
holdover tenant. Kalicki v. Bell 
Restriction in lease against future leasing by land- 
lord of other property within 500 feet for use 
similar to business of tenant does not preclude 
sale of such property for competitive use. Rence 
a Cet ae ) ee cere ern ee ener 
Acceptance of lease assignment subject to rents, 
covenants, conditions and provisions of lease binds 
assignee to the terms of the lease. Packard-Bam- 
berger v. Maloof 
Landlord is third-party 
under which assigneee 
conditions of the lease. 
Maloof 
Assignee of lease is owner of leasehold estate and 
is bound by a covenant to pay rent, which runs 
with the land. Packard-Bamberger v. Maloof .... 
Assignee of lease who accepted terms and conditions 
of iease is liabie for violation of provision against 
assignment without landlord’s consent, the measure 
of darnage being the lost rent. Packard-Bamberger 
v. Maloof 
Public housing project landlord owes tenants’ chil- 
dren duty of providing reasonable supervision to 
guard against stone-throwing in playground area 
under landlord's control where landlord knew or 
should have known that stone-throwing would con- 
tinue and would endanger children’s safety. Mayer 
v. Housing 


beneficiary of assignment 
accepted the terms and 
Packard-Bamberger v. 


LANDOWNER'S LIABILITY 
Whether landowner extends implied invitation to 
employee of contractor to enter particular portion 
of premises in connection with repair work depends 
on what owner gave the employee just reason to 
believe was the proper portion of the premises in- 
volved in the job. Reiter v. Max Marx Color & 
& CLT, 6 an aC ene ee Seer es ie Rin reer ener aye 
When an owner engages a contractor he impliedly in- 
vites the employees of the contractor to use such 
parts of the premises as are reasonably necessary 
for doing of the work. Reiter v. Marx ............ 
LEASES 

Assessments imposed under the leasehold Taxing Act, 
N.J.S.A. 54:4-2.3, cannot be sustained unless the 
taxing authority shows that a leasehold estate 
rather than a lesser possessory interest existed 
during the tax year involved. Thiokol v. Morris .. 
A contract between the federal government and a 
manufacturer permitting the latter to use govern- 
ment facilities without charge for the manufacture 
of items sold exclusively to the government, and 
permitting the government to terminate this use 
at will and to exercise substantial on-the-spot 
supervision was not a lease which would subject 
the manufacturer to taxation under the Leasehold 
Taxing Act. Thiokol v. Morris 
Neither the sale of stock of a lessee corporation to 
another company resulting in a parent and wholly 
owned subsidiary relationship nor the subsequent 
merger of the two achieved by filing a certificate 
of ownership constitutes an assignment of the lease 
or underletting of the premises. Segal v. Greater 
Valley 
The passage of a leasehold under the corporate mer- 
ger statute (R.S. 14:12-5) is by operation of law and 
does not operate as a breach of a covenant barring 
assignment. Segal v. Greater Valley 
Restriction in lease against future leasing by landlord 
of other property within 500 feet for use similar to 
business of tenant does not preclude sale of such 
property for competitive use. Rence v. Good Deal.. 
Broker may in proper case institute action by attach- 
ment for commissions allegedly due on extension 
of lease. Schlesinger v. Kresge 
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LEGISLATURE 
An Analysis Of Legislative Reapportionment, by 
Professor Malcolm E. Jewell 
Fair Reapportionment and a Unicameral Legislature, 
by Hon. Frank Morrison 
An Analysis Of Legislative Reapportionment: A Re- 
sponse, by Lawrence R. Caruso .. 
The vote necessary for adoption of legislation, such 
as weighted voting, may not be fixed by internal 
rule or regulation of one branch of the Legisla- 
ture. Jackman v. Bodine 
Statement by Senator Stamler on Reapportionment. 


LIBEL 


ee ee 


Where in libel action newspaperman pleads defense . 


other than that publication was not defamatory, his 
privilege of nondisclosure under N.J.S.A. 2A:84-21 
is waived. Beecroft v. Point Pleasant 


LICENSE 
Whether an oral license to use a driveway can be 
held to be irrevocable and the grantor estopped 
from revoking it will not be decided where loss 
thereof to claimant is not serious. Canterbury v. 
Canterbury 


LICENSE FEES 
Open air parking lots are included within statutory 
definition of “automobile garages” permitting the 
imposition of license fees for revenue purposes. 
Garden State v. Cherry Hill 
License fees are presumed reasonable in amount, and 
estimated cost of enforcing ordinance and cost of 
additional road maintenance, repair and police 
traffic control occasioned by racetrack traffic held 
such that expected revenue from parking lot fee 
was not unreasonable. Garden State v. Cherry 
Hill 


LIENS 
Although the lien arising from levy under county 
district court execution normally expires after one 
year, it remains effective beyond one year where 
prior to end of year lien attached to proceeds of 
judgment debtor's assets sold by assignee for credi- 
tor’s, even though court’s determination of credi- 
tor’s priority does not occur until after the one year 
period has elapsed. In re: Hiawatha Do It Yourself, 
Inc. 
A perfected judgment lien remains superior to a sub- 
sequently filed federal tax lien even where the 
judgment creditor permits the property levied upon 
to remain in the custody of the debtor and does not 
proceed to sale. In re: Hiawatha Do It Yourself. 
Inc. 


LIMITATIONS 
The tolling of the statute of limitations under N.J.S.A. 
2A:14-22 is not affected by the provision for service 
on non-residents in N.J.S.A. 39:7-2. Lemke v. 
RRR OTS ere pois gt cine wave eas sede On rt eer ates ae 
Where a cause of action arises out of the leaving of 
a foreign object in the body of a patient the time 
limitation is measured from the time the plaintiff 
knew or should have known of the presence of that 
object. Rothman v. Silver 
For purposes of the Statute of Limitations 
or drugs are treated as foreign objects. 
v. Silver 
Where foreign sovereign sues in New Jersey courts, 
it is to be dealt with as any private suitor, and is 
subject to statute of limitations. Pennhurst v. Good- 


medicines 
Rothman 


Where no time for repayment is stated, loan is deemed 
payable on demand and a cause of action therefor 
accrues immediately. Denville v. Fogelson 

Listing by officer of his debt to corporation on latter's 
financial reports is competent evidence of existence 
of debt but not of new promise to pay sufficient to 
remove limitations bar. Denville v. Fogelson 


LIQUOR LICENSES 
The prohibition against seizure and sale in N.J.S.A. 
33:1-26 is not pertinent to receivership proceedings. 
Rosenberg v. Borough 
Upon extension of a liquor license to a receiver, he 
may realize the monetary value of the same by a 
transfer thereof subject to the approval of the issu- 

ing authority. Rosenberg v. Borough 


LOANS 


Where no time for repayment is stated. loan is 
deemed payable on demand and a cause of action 
therefor accrues immediately. Denville v. Fogelson 


MAGISTRATES 
Where a “lame duck” governing body manipulates 
the office of magistrate in such a way as to permit 
themselves to make a 3 year appointment as mag- 
istrate just as they are going out of office. the courts 
will set aside such an appointment as being against 
public policy. Higgins v. Denver 
A magistrate is an integral part of the statewide judi- 
cial system, and the power to appoint does not make 
the function of a magistrate a phase of local gov- 
ernment. Higgins v. Denver 


MALICIOUS INTERFERENCE 
Assuming that damages may be recovered in a tort 
action for malicious interference with an expected 
gift there must be a strong probability that the 
anticipated gift or legacy would have been received 
but for the wrongful interference, and the donor 
must be dead or mentally incompetent at the time 
the action is instituted. Casternovia v. Casternovia 


MALPRACTICE 
Radiologist did not create undue risk of harm to pros- 
pective employee by reporting results of pre- 
employment X-ray examination in positive terms 
as “tuberculosis” rather than “possible tubercu- 
losis’ even though failure to use the tentative 
phraseology was a departure from proper medical 
standards. Beadling v. Sirotta .............6.... 
For purposes of the Statute of Limitations medicines 
or drugs are treated as toreign objects. Rothman 
v. Silver 
Where a cause of action arises out of the leaving of a 
foreign object in the body of a patient the time limi- 
tation is measured from the time the plaintiff knew 
or should have known of the presence of that ob- 
ject. Rothman v. Silver 


705 
758 
817 


818 


840 


98 


658 


451 


_ 
ou 
i>] 


14 


266 


266 


339 


401 


. 401 


738 


738 


401 


739 


170 


266 


MAI 
Us 


MAS 


W 


pu 


MO 


J 


WITT 
all 


705 
758 
817 


818 


840 


98 


658 


451 


Ll 
ou 
1S) 


266 


266 


401 


70 


66 


Malpractice, Cont’d 
A physician must be allowed a wide range in the 
reasonable exercise of judgment particularly when 
immediate action is called for. Schueler et al v. 
Strelinger 


MANSLAUGHTER 
Use of subjective standard to test sufficiency of pro- 
vocation where mental incompetent is involved is 
rejected. State v. McAllister 


MARRIAGE 
A void marriage is void ab initio and the judgment 
of nullity is merely declaratory that no marriage 
in law ever existed, while a voidable marriage is 
valid until the judgment of nullity which then re- 
lates back to the time of the marriage and renders 
it void. Minder v. Minder 
A marriage by a person who is of unsound mind or 
an inmate of an insane asylum is void ab initio and 
does not constitute a remarriage. Minder v. Minder 


MASTER & SERVANT 
Where an employee is engaged for purposes of re- 
search and invention, an assignment of his rights 
in any invention or ideas is valid even if the em- 
ployment contract is not for a fixed term. Misani v. 
Ortho 


MATRIMONIAL ACTIONS 
Under R.R. 4:98-4(c), an affidavit is not required but 
a statement as to fees received should be part of 
the written application. Kridel v. Kridel ........ 
MEDICAL INSURANCE 
The 51% participation requirement of N.J.S.A. 
17:48A-3 is unconstitutional in that it is not rea- 
sonebly related to any proper legislative purpose. 
EGU IO VW TAOWED oo o5cdc & 0 aren eine paeceers 
The 51% participation requirement of N.J.S.A. 
17:48A-3 constitutes an improper delegation of leg- 
islative power. Group Health v. Howel 
MILK CONTROL 
The distribution of coupons redeemable in cash when 
milk price law is adjudicated retrospectively un- 
constitutional constitutes the giving of something 
of value to a milk custon in violation of admin- 
istrative regulation. Burlin Hoffman 


MISTRIAL 
Denial of mistrial on ground that court was severe in 
questioning defendant and had made allegedly 
derogatory facial expressions. was proper. State v. 
O'Conner 


MORTGAGES 
A mortgagee is not entitled to 
sum for use and occupancy until he takes pos- 
session of the property or has a receiver appoint- 
éd therefor. Scult Vv. Bergen. . 2.6 66 é5k cc bic wa ees 
The maker of a note secured by a mortgage on real 
estate does not have a right to a credit for the fair 
value of the property when he is sued for a de- 
ficiency after foreclosure. Thirteenth v. De Marco 
The statutes improperly distinguished between bond 
and mortgage, and note and mortgage. with refer- 
ence to deficiency suits. Thirteenth v. De Marco .. 


MOTOR VEHICLES 
N.J.S.A. 39:4-144 requires the motorist, before and 
after he moves from his stopped position, to make 
such observation for oncoming traffic as the cir- 
cumstances at the particular intersection reasonably 
require. Cressey. ParseKiati... .6 ccs sede wee ems 
The power of the Director of the Division of Motor 
Vehicles to suspend licenses must be exercised for 
the purpose of reforming the particular motorist, 
and not for the purpose of frightening and deterring 
others. Cresse v. Parsekian Ais io aearae ana: 5 oatra eerie 
The Director may not properly establish a policy of 
mandatory minimum suspensions for particular 
violations. Cresse v. Parsekian . .: 2... 6s 6ccsce<ss 
The record and findings of the Director must reveal 
the criteria used in determining the extent of the 
suspension. Cresse v. Parsekian ................ 
The Director of the Division of Motor Vehicles may 
fix minimum suspensions for violations provided 
they are reasonably grounded and formulated. 
Cresse v. Parsekian ... 


MUNICIPAL LAW 
A position created by an ordinance can only be 
abolished by an ordinance. Irvington v. Huhn .... 
A local board of education may not spend school 
funds for the legal defense of its members sued 
individually because of an allegedly libelous letter 
expressing personal views published by its presi- 
dent upon the purported authorization of the other 
members. Errington v. Mansfield ................ 
Res ipsa is not applicable to the breaking of an under- 
ground pipe in a municipal water system. Fanning 
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ties. municipalities and school districts to pay the 
premiums on group insurance policies for their 
employees, their spouses and children, is constitu- 
tional but the statutes do not authorize such pay- 
ments for retired employees. Riddlestorffer v. 
bE re le aie a ae ne wa Sg an Mina erst ets APP = PO 
A municipality providing election accommodations 
to a county at nominal cost is engaged in a govern- 
mental function and under N.J.S.A. 40:9-2 immune 
from personal injury liability. Kent et al v. Hamil- 
Ee ery ere 
A determination of the Planning Board and the Board 
of Public Works of a municipality that a certain 
area of the city is a blighted area under N.J.S.A. 
40:55-21.1 et seq. need not be invalidated solely be- 
cause a member of the Planning Board was also 
City Attorney. Schear et al v. Elizabeth et al .... 
The Highway Authority and the Highway Depart- 
ment are immune from the provisions of a municipal 
ordinance regulating the demolition of buildings. 
KE. Orange. v. Palmer, et al .........050000ss000eees- 
Where the State or Highway Authority acquire title 
to real estate other than by eminent domain, their 
tax exemptions do not become effective until the 
end of the full tax year immediately following the 
last assessment date on which taxable ownership 
still prevailed. E. Orange v. Palmer et al 
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Municipality's failure to reinstate or to prefer depart- 
mental charges against suspended officer immedi- 
ately upon his exoneration by grand jury renders 
municipality liable for back salary from date of 
original suspension. Résetty v. Twp. of Hamilton .. 


Since a mayor and members of the council are not ° 


employees of a city under N.J.S.A. 40:11-15.1, they 
cannot be included in its group insurance policy. 


Riddlestorffer: v. Rahway «.. . ..0cscesse ccsweesis ~ 


The payment by a city of group insurance premiums 
is a salary increase requiring passage of an ordi- 
nance, but in absence thereof, it or a taxpayer is 
estopped from denyng liability under the policy 
where there has been performance by both parties 
and benefits conferred on it. Riddlestorffer v. 
RRO ecto erac son's oe view aw acicac ee watamekeaenaee 

Municipal taxpayer, when suing for the benefit of the 
city can recover only on the basis on which the city 
could recover. Riddlestorffer v. Rahway 

The selection of a group insurance company is within 
the discretion of the municipal authorities with no 
obligation to accept the lowest bid. Riddlestorffer 
v. Rahway 

City adopting new form of government under Faulk- 
ner Act may abolish office held by member of un- 
classified civil service and terminate his services 
without complying with method of abolition re- 
quired by prior general law. McCarthy v. Franco 

A municipality operating under the Civil Service Act 
must also comply with N.J.S. 40:47-6, and before 
suspending a policeman must serve written charges 
upon him and afford him a hearing. Perrapato v. 


certainty as to make it possible to determine the 
precise area intended to be included within the 
municipality. Scotch Plains v. Westfield 
A municipality erecting a public building may not 
aribitrarily reject another site more in conformity 
with its general zoning plan. Scotch Plains v. West- 
field 
A municipality not subject to Civil Service may pass 
a resolution providing for the payment of accum- 
ulated sick leave to a member of its police depart- 
ment upon his retirement even though no ordin- 
ance specifically provides for such payment. Mc- 
Evoy v. Mayor .. 
Because of the need 
lations throughout the 
without power to legislate 
Hackney etal... ; 
A municipality is not relieved of the requirement of 
posting notice by sign of a traffic ordinance applic- 
able to the entire township merely because of its 
universality. Teaneck v. Siegel ..... 
system as a municipal service 
function, rendering 
negligence. Clay 


State, municipalities are 
in this area. State v. 


Operation of sewer 
without charge is proprietary 
municipality liable for simple 
v. Jersey City 


Held, whether Board of Education could expend 
funds to defend libel suits against its president 
and members should be decided on full record 


after trial of the libel suits and not by summary 
judgment. Errington v. Mansfield 
Where a municipality conveyed land subject to right 
to liquidated damages equal to potential taxes if 
grantee did not erect structure before a certain 
date and county filed a condemnation suit before 
said date, municipality was not entitled to rescis- 
sion for failure of consideration or to share in 
award. Bergen v. Hackensack 
Statutoty prohibition against sale of park lands does 
not bar sale by municipality of lands acquired for 
but never in fact devoted to park purposes. 
Schneider v. W. New York 
Suit to set aside municipal sale of lands barred by 
laches where 312 years had expired since sale and 
extensive construction activity occurred in good 
faith for over four months prior to filing of com- 
plaint. Schneider v. W. New York 
Open air parking lots are included within statutory 
definition of “automobile garages” permitting the 
imposition of license fees for revenue purposes. 
Garden ‘State v..Chemry Bil... o.oo ics ce ccenwee 
License fees are presumed reasonable in amount, 
and estimated cost of enforcing ordinance and 
cost of additional road maintenance, repair and 
police traffic control occasioned by racetrack 
traffic held such that expected revenue from park- 
ing lot fee was not unreasonable. Garden State 
v. Cherry Hill .. : 
While a municipality may consider revenues in its 
plans for a well balanced community it may not 
bar tax exempt facilities on the ground that they 
are financially burdensome by reason of that ex- 
emption. Roman v. HoHoKus 
Establishment of the priority of use of snow removal 
equipment and personnel is a matter of municipal 
planning legislative or governmental in nature and 
not subject to judicial review in a tort suit. Amel- 
Ghoniltd 0: Bre@HOld. ...:5.. 50.00.52 02s ncewe eee uneeioes 
N.J.S.A. 40:60-25.5 evidences legislative intent to 
recognize liability for injuries or damages negli- 
gently inflicted upon invitees on a municipal park- 
ing lot by agents, servants or employees of the 
municipality itself. Amelchenko v. Freehold 
Reclamation or Damnation—N.J. Meadowlands, by 
Alfred A. Porro, Jr. 
Municipality cannot, by ordinance presently adopted, 
place restraint upon future exercise of municipal 
power. McCrink v. West Orange 
Validity of proposed ordinance may be reviewed by 
court prior to final enactment thereof where ord- 
inance is defective on its face. McCrink v. West 
Orange ; 
Resolutions passed by township that the proposed 
acquisition of land within its borders by a group 
of other municipalities for sanitary landfill pur- 
poses would adversely affect its governmental 
functions held sufficient to warrant dismissal of 
condemnation proceedings to acquire that land 
which were instituted by those other municipali- 
ties. Joint Meeting v. Erie 
Requirement of R.S. 40:60-26 (a) that notice of public 
sale of surplus lands be advertised in newspaper 
circulating in municipality where lands are situ- 
ated does not relieve municipality of requirement 
under R.S. 40:53-1 of advertising sale in its official, 
designated newspaper. Leyin v. Tp of Warren ..... 
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Requirement of public advertising is \intended not 
only to stimulate bidding but also to inform local 
citizenry of proposed official action. Levin v. Tp 
of Warren 

Mayor's veto power extends to appointments by mo- 
tion which are synonymous with resolutions for 
purposes of the act. Woodhull et al v. Nanahan et al 

Insofar as a town’s by-laws may be inconsistent with 
state statutes they are superseded. Woodhull et al 
v. Nanahan et al Pe 

Where a “lame duck” governing body manipulates 
the office of magistrate in such a way as to permit 
themselves to make a 3 year appointment as mag- 
istrate just as they are going out of office, the 
courts will set aside such an appointment as being 
against public policy. Higgins v. Denver 

A magistrate is an integral part of the statewide 
judicial system, and the power to appoint does not 
make the functions of a magistrate a phase of local 
government. Higgins v. Denver ................... 


Where deceased designated a beneficiary for death 
benefits under L. 1954, c. 84 but later enrolled in a 
contributory group plan under L. 1955, ec. 214 
designating other beneficiaries without a writing 
duly attested the latter were entitled to all the 
benefits since the group plan constituted a new 
contract, not a change in beneficiary. McCarthy 
v. Bd of Trustees 

Under L. 1955, c. 214, the original application for 
group insurance which names the beneficiary need 
not be attested since that requirement is applic- 
able only to later designations. McCarthy v. Bd 
Ok ECU OCR aia. ace on dc salv-oneseaencdeinaseeraaet 

Licensing. regulation and control of particular field 
of operations by State preempts field to exclusion 
of municipal licensing power. Coculo v. Trenton .. 

Preemption of particular field of operations by State 
as to licensing does not render licensee immune 
from authorized municipal ordinances such as fire, 
building and health codes. Coculo v. Trenton .... 

An ordinance purporting to save street cleaning costs 
by barring distribution of circulars on unoccupied 
cars is unconstitutional as applied to handbills 
containing political material. Hackettstown v. 
Tomas & Wick 

An ordinance prohibiting the parking of trailers 
within a municipality is not arbitrary, capricious 
or unreasonable. Livingston v. Marchev .......... 

The Mayor of a town has the power to veto appoint- 
ments by the Common Council of the town attor- 
ney and committees of the Council. Woodhull v. 
P|) | ae ane MP reps pereen mmm de cet eS! 

By placing the regulation and control of real estate 
salesmen with the Real Estate Commission the 
legislature has pre-empted municipalities from lic- 
ensing their activities. State v. Stockl 


NEGLIGENCE 
Charge That Jury Can Find Driver Not Negligent 
Proper Though Unavoidable Accident Not Raised. 
Ridgeway v. No. American 4 o svedin teens oars 
A workmen’s compensation carrier is not liable in 
tort for negligent treatment of an insured’s em- 
ployee in a clinic maintained and operated by the 
carrier: Mager v. United 
Evidence of a number of prior breaks in water main 
system did not constitute notice to utility that its 
system was deteriorating in the absence of proof 
of the normal frequency of such breaks. Fanning 
W. TORGUN RI oss ns cern oe oth ew nnn conan 
Issue of negligent failure to maintain and inspect 
municipal water system should have been taken 
from jury where plaintiff presented no proof of a 
generally accepted standard of care to which de- 
fendant could be held. Fanning v. Montclair ..... 
Res ipsa is not applicable to the breaking of an 
underground pipe in a municipal water system. 
Panwing wv. WIGielae 65 soda ccna sasa eet 
R.S. 4:19-16 deprives dog owners of the former abso- 
lute exculpation from liability for injuries from 
dog bites when scienter was not proved but does 
not make the owner liable where the injured 
person’s own careless or provocative conduct was 
a contributory cause. Foy v. Dayko 
A municipality providing election accommodations 
to a county at nominal cost is engaged in a gov- 
ernmental function and under N.J.S.A. 40:9-2 im- 
mune from personal injury liability. Kent et al 
v. Hamilton 
Evidence of a prior accident is not admissible to 
show the dangerousness of a condition; it is ad- 
missable only as evidence of notice to the owner 
or occupant. Karmazin v. Penn R.R. .............. 
The fact that an ice storm was still in progress did 
not of itself release a railroad of the duty to use a 
high degree of care to make its station platform 
safe for passengers during the storm. Karmazin v. 
POR TE aid sivclaieccnesdunseadkees meted ane 
Where defendant produces proof permitting a fair 
inference of decedent’s negligence or such proof 
appears in plaintiff's case the presumption that a 
person who meets death accidentally has been 
exercising due care disappears and plaintiff must 
then solely rely on the proofs he adduces. Heye 
Wa FAIONE. oasis & csoard a Ra oa eae iol a 
It is a reasonable inference that an explosion may be 
caused by allowing concentrations of gas to in- 
crease beyond the amount which would have 
escaped had there been no dereliction of duty. 
Koulos:.v. Pulblie Servis: i. 5. oc 20sessacvsussewaees 
Whether landowner extends implied invitation to 
employee of contractor to enter particular portion 
of premises in connection with repair work depends 
on what owner gave the employee just reason to 
believe was the proper portion of the premises in- 
volved in the job. Reiter v. Max Marx Color & 
CHG Ceci. cis ick coe wn cea cateea eee ee 
Instructions concerning traffic regulations should not 
be given when there is nothing in the evidence 
that makes them pertinent but where the evidence 
is in conflict as to whether there has been a viola- 
tion of the Statute the jury properly could consider 
such a violation, if it occurred, in their determina- 
tion of the issues. Moich v. Passaic 
Railroad owes passenger a high degree of care in 
maintaining that part of its station platform which 
serves the function of receiving the passenger as he 
alights from the train. Karmazin v. Penn. R.R. ... 
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Negligence, Cont’d 
Radiologist did not create undue risk of harm to 
prospective employees by reporting results of pre- 
employment X-ray examination in positive terms 
as “tuberculosis” rather than “possible tubercu- 
losis” even though failure to use the tentative 
phraseology was a departure from proper medical 
standards. Beadling v. Sirotta 
Disintegration of public sidewalk fifteen years after 
construction does not constitute a nuisance arising 
from faulty construction so as to impose liability on 
a subsequent owner. Hartye v. Grand Properties .. 
Negligence of motorist who drives into dense fog at 
35 mph and strikes vehicle stopped on highway 
because of previous collision was properly sub- 
mitted to jury. Siakenwalt v. Washburn 
Negligence may be inferred from inability to stop 
before extremely severe impact with a preceding 
vehicle. Stakenwalt v. Washburn 
While the owner or the occupier of property is not 
liable to a paid fireman for negligence with respect 
to the creation or spread of a fire, liability may be 
imposed for negligence with respect to conditions 
creating undue risks of injury, beyond those in- 
evitably involved in fire fighting. Jackson v. 
OE RS Skane CAE JAR ee ee STOR rere ee er ae 
A charitable organization operating a nonprofit con- 
valescent nursing home is entitled to complete 
statutory immunity from suit for negligence 
brought by a beneficiary of the work of the organ- 
ization. Gould v. Theresa Grotto Center 
Shipowner Negligent Where He Should Know 
Stevedore Is Not Conforming To Standards. Fer- 
rante v. Swedish 
R.S. 48:12-152 bars recovery by trespasser injured by 
train while crossing tracks at a point where there 
was no regular grade crossing, as well as by one 
walking along the tracks. Felici v. Pennsylvania 
Reading Seashore Lines 
Held, on facts, where part of floor of meat truck was 
smeared with beef fat, jury could reasonable con- 
clude that a “slick” part plaintiff slipped on four 
feet away was also so smeared and that the floor 
had not been properly cleaned. Bell v. Eastern ... 
In a case where one is struck by an oncoming auto- 
mobile, an instruction that he had a duty to make 
an “effective observation” is improper in the ab- 
sence of a specification of the physical range and 
intended accomplishment of that observation. 
NS ROOT 55 sn ass lee Per eevee weds 
A notary public owes a duty to the public to dis- 
charge his functions with diligence, and he is liable 
for losses occasioned by the negligent performance 
of those functions. Immerman v. Ostertag ......... 
A notary public may rely on an introduction by a 
mutual acquaintance in determining the identity of 
strangers, and he need make no further investiga- 
tion. Immerman v. Ostertag 
An independent contractor is responsible for sia 
gent injury to a third person in the absence of 
authority or conrtol over the instrumentality which 
is the proximate cause of the injury. McComish 
v. De Soi 

Operation of sewer 
without charge is proprietary function, 
municipality liable for simple negligence. 
v. Jersey City 
An ordinance requiring an dailies s owner to remove 
snow from the public sidewalk in front of his prem- 
ises creates no duty running from the owner to a 

pedesirian using the sidewalk. Brown v. Kelly 
An owner of property abutting a public sidewalk is 
under no duty to pedestrians to keep the sidewalk 
free from snow and ice which accumulate thereon 
from natural causes. Brown v. Kelly 
When plaintiff has shown circumstances were such 
as to create the reasonable probability that the 
dangerous condition causing injury would occur, 
he need not prove actual or constructive notice of 
the specific condition. Bozza v. Vornado 
A broker is liable to his clients for damage caused 
failure to use reasonable skill, care and 
e in effecting the insurance he undertakes 
to procure. Rider v. Lynch v. General Ins. ....... 
Public housing project landlord owes tenants’ child- 
duty of providing reasonable supervision to 
guard against stone-throwing in playground area 
under landlord's control where landlord knew or 
should have known that stone-throwing would 
would endanger children’s safety. 
Housing 
is not reli eved of liability by 
ient but foreseeable 
ROMERTMNE go socts W and iis ute See balsa eck ae 
1t is not relieved of liability where specific 
1anner of injury could not be anticipated. if it was 
foreseeable that some harm might occur as a result 
of risk for which defendant was responsible. Mayer 
v. Housing 
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486 


486 


Plaintiff need only es sstablish the probability, as op- 
posed to a mere poss sibility. of the existence of 
ntial facts: proof to a certainty is not required. 
a ee 
Senicoution, that contributory negligence must be 
shown to have contributed to injury is sufficient 
even though specific words, “proximate cause”, 
were not used. McDonald v. Mulvihill ........... 
Establishment of the priority of use of snow removal 
equipment and personnel is a matter of munici- 
pal planning legislative or governmental in nature 
and not subject to judicial review in a tort suit. 
PIGCIHETIKO Vo RTPCNONE <n. Seek ck snsscsone’ 
N.J.S.A. 40:60-25.5 evidences legislative intent to 
recognize liability for injuries or damages negli- 
gently inflicted upon invitees on a municipal park- 
ing lot by agents. servants or employees of the 
municipality itself. Amelchenko v. Freehold . 482 
Negligent Interruption Of Another's Business Not 
Actionable Tort. Small v. U.S. 
Where negligence consists of violations of statute 
enacted to protect a class from its inability to pro- 
tect itself, member of class is not barred by his 
own contributory negligence from recovery for 
injury caused by violation of such statute. Soronen 
v. Olde Milfora Inn .. 
The defense of contributory negligence is not avail- 
able where the injuries complained of were caused 
by defendant's serving alcoholic beverages to the 
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469 


465 


injured party when he was already intoxicated. 
Soronen v. Olde Milford Inn 
A non-hégligent passenger’s action against a negli- 
gent third person may not be barred by imputing 
the driver’s negligence to him, by reason of com- 
mon interest in the purpose of their trip or sup- 
posed shared right of control of the car by the 
passenger, in the absence of true agency of the 
driver for the passenger. Clemens v. O’Brien ..... 
Where res ipsa loquitur applies, it is plain error to 
exclude inference of negligence from jury’s con- 
sideration by standard, stereotyped charge that 
negligence is never presumed and mere happening 
of accident is not evidence of negligence. Vespe 
v. DiMarco 
Plaintiff who pleads and proves specific acts of neg- 
ligence against defendant is not deprived of bene- 
fit of res ipsa loquitur where it applies. Vespe v. 
INS oon os bie Sia xn aa ce Ate a aie eee 
Unavoidable accident is not separate defense but 
merely denial of negligence, and specific charge on 
unavoidable accident should not be given to jury. 
Vespe v. DiMarco 


NEGOTIABLE INSTRUMENTS 


A finance company which enters into a discounting 
arrangement with a retailer and supplies it with 
printed notes bearing the finance company’s name 
is not thereby precluded from being a holder in 
due course of the notes. Teleott v. Shulman 
URN. 5550 LGU AD aS aahica ee eae eee 


NEW JERSEY HIGHWAY AUTHORITY 


Regulation prohibiting backing up autos on the Park- 
way is a valid exercise of Authority's rule-making 
power and was properly promulgated although 
not posted on roadside signs. State v. Hubschman .. 

When the major function of a restaurant located on 
the Garden State Parkway is service to the users 
of the Parkway, the tax exemption accorded such 
a facility is not lost in whole or in part when a 
minor though significant part of its business is 
derived from non-Parkway patrons. Bloomfield v. 
Div. of Tax Appeals rey cy 


NEW TRIAL 


Notwithstanding the existence of extenuating cir- 
cumstances the trial court is without discretion to 
extend the time given by the rule for making a 
motion for a new trial. Moich v. Passaic 

In a criminal case when the attack is collateral the 
State may appeal from a resulting new trial order. 
State v. La Fera, et al 

Refusal to reopen case to admit additional evidence 
was not abuse of discretion where evidence was 
available for several years and there was no show- 
ing of inadvertence or excusable neglect. Clay 
v. Jersey City 

Where the trial court has denied a motion for a new 
trial, his decision should not be disturbed except 
where the interests of justice manifestly so require. 
Epstein v. Grand Union Co. 


NOTARIES PUBLIC 


Failure to comply with R.S. 41:2-17 which requires 
that there shall be a recital that the person who 
takes an acknowledgment is a notary is merely a 
formal defect which can be cured by subsequent 
proof. McKay v. Avison 

A notary public owes a duty to the public to dis- 
charge his functions with diligence, and he is 
liable for losses occasioned by the negligent per- 
formance of those functions. Immerman v. Ostertag 

A notary public may rely on an introduction by a 
mutual acquaintance in determining the identity 
of strangers, and he need make no further investi- 
gation. Immerman v. Ostertag 


NUISANCE 


Disintegration of public sidewalk fifteen years after 
construction does not constitute a nuisance arising 
from faulty construction so as to impose liability 
on a subsequent owner. Hartye v. Grand Properties 

Will New Jersey Courts of Equity Balance Hard- 
ships in Nuisance and Encroachment Cases on 
Final Hearing? by Clifford Griggs ............... 


OBSCENITY 


Prosecutions under New Jersey obscenity statutes 
are not limited to offenses involving hard core 
pornography. State v. Hudson .................+e- 

The question of obscenity is to be determined by ap- 
plying the contemporary standard of the country 
at large, rather than that of the locality where the 
offense occurred. State v. Hudson 

A search and seizure of allegedly obscene literature 
under a warrant without proper guides for the ex- 
ecuting officers constitutes an unconstitutional 
prior restraint under the lst and 14th Amendments. 
State v. Hudson 


OFFICERS 


A public officer cannot recover salary for a period 
of time during which he was not performing a 
public service even if that period of unemploy- 
ment is the result of an unwarranted suspension. 
Mastrobatatista v. Essex 

A policeman is a public officer rather than a public 
employee. Mastrobattista v. Essex ................ 


OPTICIANS 


An optician cannot fit contact lenses as this is the 
practice of optometry. State Bd v. Reiss 


OPTIONS 


An option for renewal of a lease will not be con- 
structed as granting the tenant the right of per- 
petual renewals unless intention to create such 
right is clearly and unequivocally expressed. Kal- 
icki v. Bell 

Option “to renew lease for like period or periods at 
the same rental’ gives tenant right to only one 
renewal of the original term and thereafter he is a 
holdover tenant. Kalicki v. Bell 


OPTOMETRISTS 


An optician cannot fit contact lenses as this is the 
practice of optometry. State Bd v. Reiss 


PARENT & CHILD 


Expectant mother may be compelled to receive blood 
transfusions necessary to save-life of herself or 
unborn child, notwithstanding contrary religious 
conviction. Fitkin Mem. Hosp. v. Anderson 
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PAROLE 


Parole board must consider totality of prisoner’s con- 
duct including commission of other killings for 
which he had not been tried. State v. Collack ..... 


PARTIES 


A contingent life tenant under a testamentary trust 
is not a necessary party in a suit where neither 
administration nor construction of rights between 
trustee and beneficiary are in dispute. Mt. Free- 
dom v. Osborne 

Secretary Is Only Proper Party On Social Security 
Appeal 


The In Rem Act, N.J.S. 54:5-104.29 et seq., does not- 


constitute a waiver of sovereign immunity on the 
part of the State from suit in an action bringing its 
title to land into question. Transcontinental v. State 
The limitation of the State’s waiver of immunity from 
suit as provided by N.J.S. 2A:45-1 is incorporated 
in proceedings under the In Rem Act. Transcon- 
tinental v. State 
The only parties properly concerned with a strict 
foreclosure are the holders of the tax sale certifi- 
cate and the holders of existing interests in the 
property. Bron v. Weintraub 


PATENTS 


In an action for royalties under a patient license 
agreement, the machines sold by the licensee come 
within the coverage of the patent if they are des- 
cribed by the claims of the patent, interpreted in 
the light of its specifications, or if they are the 
equivalent of the patented machines. American 
v. Ampto.... 

A machine is the equivalent of a patented machine 
if it performs substantially the same function in 
substantially the same way to obtain the same 
result. American ¥; ARID: 2.0.6.3 66k sc encsa cower 

Claims for a process of manufacture or for a new use 
of a known compound are patentable independently 
of the compound itself even if it is a combination 
of old elements, as long as the result is new and 
useful and the same is not obvious to one having 
ordinary skill in the art. Misani v. Ortho 

The question of patentability is ultimately one of law 
and the testimony of patent-law experts goes only 
to the factual aspects of the question to be con- 
sidered by the jury under an appropriate charge. 
Misani v. Ortho 


PENSIONS 


The Board of Trustees of the Teachers Pension and 
Annuity Fund may, subject to the limitations of 
law, determine by its rules and regulations to what 
extent a teacher’s compensation shall be the basis 
for computing retirement allowances. Board v. La- 
Tronica 


Ad hoe salary increases to teachers cannot be the 
basis for increased retirement allowances. Board 
Whe OTR nc. 5 ie cinerea we Sa ie aed ual Analg eee 


The terms and conditions of elite. service in office 
or employment rest in legislative policy rather 
than contractual obligation and the legislature 
may accordingly revise pension plans which gov- 
ernmental employees are required to join. Spina 
@t.al- vy. Pension Mand CC sa) os oie os bce edasincees 

New Jersey courts may enforce an alimony order 
by garnishing the husband's pension if its situs is 
in New Jersey and the wife is a New Jersey resi- 
dent, where there is no other reasonably practical 
means of support open to the wife in this state, 
notwithstanding contractual limitations in the pen- 
sion plan which exempt the funds from legal pro- 
cess of any kind. Thiel v. Thiel and Koppers 
MOMIBABY- ING eos nen els ein ou oe weigher 

Where the position of fire commissioner was essen- 
tially an administrative office, salary paid for 
such services does not constitute compensation of 
an active member of the fire department so as to 
justify a pension calculated on the basis thereof, 
nor can administrative errors create an estoppel 
permitting such. Tubridy v. Pension Fund ....... 


The teacher’s pension fund, in granting a teacher an 
accident disability retirement allowance may not 
deduct therefrom the amount of a workmen's com- 
pensation award paid by the local board of educa- 
tion for the same accident, when the board has 
been reimbursed for that payment by the teacher 
from the proceeds of a third party action. Swan v. 
Teacher's Pension & Ann. Fund ................ 


Findings of fact by Fund must be sufficiently explicit 
to show what testimony was relied on in reaching 
its conclusions. Getty v. Prison Officers’ Pension 
MIE cis cdncat 6, Beats uae Wis RRO Eero rao Bien ch Maree 


Criterion for permanent disability is whether claim- 
ant is employable in general area of ordinary em- 
ployment, as distinguished from general unem- 
ployability or inability to perform specific function 
for which claimant was hired. Getty v. Prison 
Oicers’ “Pension Cyne sc. ia sc:xi5: «ur oareo-3.6in'e ore asers 


Claimant must show only that ordinary work effort 
or strain in reasonable probability contributed in 
some material degree to precipitation, aggravation 
or acceleration of preexisting disease. Getty v. 
Prison Officers’ Pension Fund 

Where deceased designated a beneficiary for death 
benefits under L. 1954, c. 84 but later enrolled ina 
contributory group plan under L. 1955, c. 214 des- 
ignating other beneficiaries without a writing duly 
attested the latter were entitled to all the benefits 
since the group plan constituted a new contract, 
not a change in beneficiary. McCarthy v. Bd of 
Trustees 

Under L. 1955, c. 214, the original application for 
group insurance which names the beneficiary need 
not be attested since that requirement is applic- 
able only to later designations. McCarthy v. Bd. 
of Trustees 


PERSONAL PROPERTY 


The ownership of refunds on joint federal income 
tax returns is controlled by local law. Estate of 
Wm. T. Carson 

Mere filing of a joint income tax return does not vest 
the wife with title to any part of a tax refund 
thereon. Estate of Wm. T. Carson 
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4 PHYSICIANS 


Morris Bar To Act On Agreement With Medical 
Association 
The Legal Right of Physicians to Hospital Privileges, 
by John F. Horty 


PLANNING BOARDS 
Planning board may not deny approval of subdivi- 
sion solely on ground of lot size where zoning 
ordinance contains no lot size requirement, but 
board may consider lot size in relation to other 
factors affecting public health, safety and welfare. 
Popular v. Fuller’s 


PLEADING 
Under appropriate circumstances a plaintiff may 
amend his complaint without leave of court to add 
additional defendants even after 20 days have 
elapsed. John Hancock v. Fiorilla ............... 
POLITICAL PARTIES 
The authority of the chairman of a county political 
party is not confined to specific statutory powers in 
the absence of by-laws granting him additional 
powers. Deamer v. Jones 
In the absence of the violation of a controlling stat- 
ute or the infringement of a clear legal right courts 
will not interfere in intraparty controversies. 
Deamer v. Jones 


POLYGRAPH TESTS 
The results of a polygraph test given to a witness who 
knows of defendant’s guilt or innocence cannot be 
introduced into evidence either directly or indi- 
rectly. State v. Parsons ........... 


PRACTICE 
Notwithstanding the existence of extenuating cir- 
cumstances the trial court is without discretion to 
extend the time given by the rule for making a mo- 
tion for a new trial. Moich v. Passaic 
Where no ground exists for hesitating to accept un- 
contradicted affidavit as true, court may and should 
adjudicate facts in conformity therewith on sum- 
mary judgment motion. Platt v. New Irvington .. 
PI R 


PREEMPTION 
Licensing, regulation and control of particular field 
of operations by State preempts field to exclusion 
of municipal licensing power. Coculo v. Trenton.. 
Preemption of particular field of operations by State 
as to licensing does not render licensee immune 
from authorized municipal ordinances such as fire, 
building and health codes. Coculo v. Trenton .... 
By placing the regulation and control of real estate 
salesmen with the Real Estate Commission the leg- 
islature has pre-empted municipalities from licens- 
ing their activities. State v. Stockl 


PREROGATIVE WRITS 
Where decision granting variance is followed by pub- 
lication of notice of the decision, the time for filing 

a complaint runs from the date of publication, not 
the date of decision. Toutphoeus v. Joy 


PRESUMPTIONS 

Special peril doctrine permits finding that a Jew 
residing in territory occupied during World War II 
by German army, who has not been heard of since, 


died during the period of occupation. Fidelity 
SOT W ICPOUENUI ois ok oso cennee canes can tasleas 
PRETRIAL 


Report On Columbia Study of Pretrials Issued 
A Plan to Establish Pre-Suit Conferences In Neg- 
ligence Cases To Explore Settlement Probabilities 
And to Prevent Calendar Congestion by Howard 
F. Trussel 


PRIORITY 
A perfected judgment lien remains superior to a sub- 
sequently filed federal tax lien even where the 
judgment creditor permits the property levied 
upon to remain in the custody of the debtor and 
does not proceed to sale. In re: Hiawatha Do It 
Yourself, Inc. 
A counsel fee allowed in a foreclosure under R.R. 
4:55-7(e) does not have priority over a federal lien 
where the lien was filed before the foreclosure. 
Camptown v. USS. 


PRISONS 
The Board of Prison Managers may deny Black 
Muslims the privilege of collective worship with- 
out depriving them of their constitutional rights. 
Cooke v. Tramburg ... 


PRIVILEGE 4 
Where in libel action newspaperman pleads defense 
other than that publication was not defamatory, 
his privilege of nondisclosure under N.J.S.A. 2A:84- 

21 is waived. Beecroft v. Point Pleasant 
Refusal To Name Informer Upheld In Stolen Furs 
Case. Rugendorf v. U.S. 


PRIVITY 
Absent personal injury or damage to health resulting 
from the use of merchandise, no action for breach 
of warranty of quality or fitness for use will lie 
except against the party from whom the merchan- 
dise was purchased. Santor v. A. & M. Karag- 
BAR ORCA fd oc. os caine cieind OC Ae ere hen eae are 


PROCEDURE 
Where the trial court has denied a motion for a new 
trial, his decision should not be disturbed except 
where the interests of justice manifestly so require. 
Epstein v. Grand Union Co. 


PROCESS 
A passenger agent of a primary carrier operating in 
New Jersey is not an agent of a foreign connecting 
carrier for the purpose of accepting service of pro- 
cess and his sale of tickets over the lines of the 
connecting carrier does not constitute “doing busi- 
ness” in this State nor satisfy the minimum con- 
tact requirements of R.R. 4:4-4(d). Glaser v. 
PGR Thee nc io hs cise nave 
Whether a nonresident party or witness is to be 
granted immunity from service of process while 
attending court in this State is to be determined 
by application of the doctrine of forum non con- 
veniens. Wangler v. Harvey 
Halsey v. Stewart, upholding rule of immunity, is 
overruled retrospectively. Wangler v. Harvey .... 
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Service upon a non-resident in action brought 
against him in his individual capacity while he 
was attending trial of another action arising out 
of same occurrence, instituted against him as exec- 
utor, will be sustained unless there is an affirmay 
tive showing that retention of jurisdiction would 
violate traditional concepts of fair play and sub- 
stantial justice. Wangler v. Harvey 

The rules of court do not permit an infant to bind 
himself by an acknowledgment or _ voluntary 
waiver of personal service. McKay v. Avison .... 

Service by mail on non-resident valid where action 
arose from accident in New Jersey while defend- 
ant was a resident in the state. De Faxio et al v. 
WEA s oe oan dans belo eee BR CN UE Rae eS 3 

Mailing by foreign corporation of bid for one job 
which was accepted in New Jersey and payment 
by checks mailed from this state, does not sub- 
ject the corporation to service of process under 
R.R. 4:4-4(a). Webb v. Stanker & Galotto 

McGee v. International Life Insurance Co. does not 
apply to all contracts. Webb v. Stanker & Galotto 

That a forum may be the most convenient for the 
disposition of all issues and would not be incon- 
venient for defendant, is not a substitute for show- 
ing minimum contracts as a prerequisite to jur- 
isdiction. Webb v. Stanker & Galotto 

The In Rem Act, N.J.S. 54:5-104.29 et seq.. does not 
constitute a waiver of sovereign immunity on the 
part of the State from suit in an action bringing 
its title to land into question. Transcontinental v. 
State 

The limitation of the State’s waiver of immunity from 
suit as provided by N.J.S. 2A:45-1 is incorporated 
in proceedings under the In Rem Act. Transcon- 
tinental v. State 

Default judgment vacated where plaintiff relied on 
statutory service knowing defendant received no 
notice thereby and defendant was well known. 
Murphy v. Helena Rubinstein 


PRODUCTS LIABILITY 
Absent personal injury or damage to health resulting 
from the use of merchandise, no action for breach 
of warranty of quality or fitness for use will lie 
except against the party from whom the merchan- 
dise was purchased. Santor v. A. & M. Karag- 
heusian, Inc. et al a5 
When a product can be damaged in the course of use 
and thus become unreasonably dangerous, its man- 
ufacturer will not be held liable for breach of 
warranty upon mere failure of the product in the 
absence of evidence tending to show that the pro- 
duct was not mishandled or used beyond its rea- 
sonably expected life span after it left the manu- 
facturer’s hands. Jakubowski v. Minnesota 
Policy insuring a manufacturer against liability for 
accidents which excludes accidents involving in- 
sured’s products after they have been sold does 
not cover a claim arising from manufacturer’s neg- 
ligent failure to warn user of a defect or danger 
in its product. Inductotherm v. N.J. Manufacturers 


PROFESSIONS 
Design and construction of combination dwelling and 
cocktail lounge by defendant for occupancy and 
operation by himself and wife is not illegal under 
statute prohibiting unlicensed practice of archi- 
tecture but excepting the designing of any building 
to be constructed by a person for occupancy by 
himself or family. State Bd of Architects v. Arm- 
strong 


PROXIMATE CAUSE 
It is a reasonable inference that an explosion may be 
caused by allowing concentrations of gas to in- 
crease beyond the amount which would have es- 
caped had there been no dereliction of duty. Kulas 
v. Public Service .. 
A jury cannot conclude that smoking of a cigarette 
caused a fire without proof being produced as to 
how the smoking may have been its cause. La- 
Morgese vi Hetn-O- Mik, oo. é dircdsniiccecdncasmaees 


PUBLIC AGENCIES 
Picketing within the Terminal Building at Newark 
Airport is a trespass which the Port Authority may 
protest and prosecute in the same manner as a 
private owner. State v. Kirk et al ............. 
PUBLIC CONTRACTS 
Notwithstanding State Board’s preclassification of 
bidders under R.S. 18:11-9.1 et seq., local board of 
education may require bidders to submit additional 
financial information. Ruehl v. Bd. of Trustees ... 
Bidder’s failure to submit certified financial state- 
ment as required by terms of bidding on contract 
with local board was material departure from such 
terms and invalidated bid, which local board pro- 
perly rejected. Ruehl v. Bd of Trustees 


PUBLIC EMPLOYEES 

Under Art. 1, par. 19 of the Constitution of 1947, 
Turnpike employees have neither the right to 
strike nor to engage in collective bargaining al- 
though they may organize and present their griev- 
ances and proposals to the Authority. Turnpike 
Federation .. Sheliad see eee eae 
NIS. 2A:15-51 et seq. (the " Anti- Injunction Act), 
does not apply to public employees. Turnpike v. 

Federation ty 


PUBLIC OFFICE 

One who abandons 2 public office has no claim to it as 
a holdover should the winner of the election be 
found ineligible. Haack v. Ranieri 

Failure to post a proper bond in accordance with the 
requirements of statute will not result in forfeiture 
of the office of weneets Surrogate. Lehmann v. 
Kanane Lbens 


PUBLIC UTILITIES 
The exemption from Public Utility Commission reg- 
ulation granted to charter bus operation does not 
extend to a single charter contract for the same 
trip to be made daily where the trips become in 
effect a regular service. Public Service v. Super .. 1 
Railroad freight yard is public utility facility within 
zoning ordinance exemption. N.Y. Central v. 
TANT oo icasin sll oles owes ord cwesdehetonatens 
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A contract between an intermunicipal commission 
operating a public water supply and a manufac- 
turer located outside the cities by which the manu- 
facturer pays for the installation of a pipeline and 
the commission agrees to sell it water at its pub- 
lished rates for industrial consumers is not affected 
by a subsequently passed statute permitting the 
commission to charge higher rates to industrial 
consumers located outside the cities. Curtiss Wright 
v. Passaic 

Before the P.U.C. adopts new safety regulations gov- 
erning interstate buses it must give notice and hold 
hearings. Safeway v. Bd. 

Pertinent legislative facts relating to the necessity of 
adopting new regulations must be made a part of 
the public record. Safeway v. Bd. ................ 


RACETRACKS 
Prohibition of municipal taxes or fees against race- 
tracks exempts only essential aspects of betting, 
and does not preclude local regulation of ancillary 
activities such as parking lots. Garden State v. 
Cherry Hill 


RAILROADS 

A passenger agent of a primary carrier operating in 
New Jersey is not an agent of a foreign connecting 
carrier for the purpose of accepting service of pro- 
cess and his sale of tickets over the lines of the 
connecting carrier does not constitute “doing busi- 
ness” in this State nor satisfy the minimum con- 
tact requirements of R.R. 4:4-3(d). Glaser v. Penn 
R. R. 


A railroad is not liable for injuries suffered by a 
passenger beyond its own lines unless it assumes 
such responsibility. Gaser v. Penn R.R. ... 

The fact that an ice storm was still in progress did not 
of itself relieve a railroad of the duty to use a high 
degree of care to make its station platform safe for 
passengers during the storm. Karmazin v. Penn 
R. R. 

Railroad owes passenger a high degree of care in 
maintaining that part of its station platform which 
serves the function of receiving the passenger as he 
alights from the train. Karmazin v. Penn. R. R. .. 

Use by general public of short-cut across railroad 
embankment held not adverse, but permissive, and 
therefore not creative of a public right of way by 
prescription. Felici v. Pennsylvania Reading Sea- 
SUC BN 5 0 ok aca thane ag we 

R.S. 48:12-152 bars recovery by t respasser ‘injured by 
train while crossing tracks at a point where there 
was no regular grade crossing, as well as by one 
walking along the tracks. Felici v. Pennsylvania 
Reading Seashore Lines 


REAL ESTATE BROKERS 


That broker engaged in unauthorized practice of law 
by preparing sales agreement does not, as a matter 
of law, bar him from recovering brokerage commis- 
sions. Jeffcott v. Erles; Faherty v. Becker 

Broker may in proper case institute action by at- 
tachment for commissions allegedly due on exten- 
sion of lease. Schlesinger v. Kresge 


REAL PROPERTY 
A covenant restricting alienation of property is void 
where it is unlimited in duration, unreasonable in 
the number of permitted alienees and grants un- 
conscionable power to control prospective pur- 
chasers. Mountain v. Wilson et al 
In absence of an agreement, the servient estate owner 
cannot require contribution by the dominant estate 
owners for maintenance expenses, nor can he im- 
pose rules and regulations for the use of the facil- 
ities granted under the easement. Mountain v. 
Wilson et al 
The only parties properly concerned with a strict 
foreclosure are the holders of the tax sale certifi- 
cate and the holders of existing interests in the 
property. Bron v. Weintraub 
New Jersey courts will not recognize foreign judg- 
ments insofar as they affect New Jersey real 
estate. Higgenbotham v. Higgenbotham 
Action for use and occupation is based on the land- 
lord-tenant relationship and cannot be maintained 
against a purchaser who takes possession under a 
contract of sale. E. Orange v. Essex 
Both landowner and easement holder must exercise 
their respective rights so as not unreasonably to 
interfere with or cause unnecessary burden to the 
other. Tide-water v. Blair 
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An easement holder may use his easement in a man- ' 


ner different from that prescribed by the easement 
instrument provided he does not increase the servi- 
tude nor change it to the injury of the landowner. 
Tide-water v. Blair 
While an heir or devisee need not join in an admin- 
istrator’s or executor’s deed in order to transfer a 
marketable title, he must be joined as a party ina 
suit for specific performance when a buyer refuses 
to accept deed. Pierce v. Jorgensen 


RECALL 
Statement of cause for removal in petition for recall 
election was adequate where it alleged that mayor 
and two councilmen acted as a majority bloc to 
negate the value of other duly elected representa- 
tives, resulting in usurpation of the functions of 
the town manager and passage of ordinances of 
questionable legal validity. Westpy v. Burnett ... 


RECEIVERS 
The prohibition against seizure and sale in N.J.S.A. 
33:1-26 is not pertinent to receivership proceedings. 
Rosenberg v. Borough 
Upon extension of a liquor license to a receiver, he 
may realize the monetary value of the same by a 
transfer thereof subject to the approval of the 

- issuing authority. Rosenberg v. Borough 


REFORMATION 
A period of limitation in an insurance contract does 
not apply to a suit to reform. Kolker v. Lumber- 
mans 
Where a party has a substantial interest to protect, 
he may sue for reformation though he is not a 
party to the contract. Kolker v. Lumbermans 
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REPLEVIN 
As a prerequisite to approval of a redelivery bond 
it is required that the surety submit itself to the 
jurisdiction of the court, appoint the clerk of the 
court as its agent for service of process and consent 
that its liability on the bond might be enforced on 
motion without the necessity of an independent 
action. General v. Lowe 
Where in a replevin action the court finds plaintiff 
to be the owner of the chattel and determines its 
value, the judgment amounts to an award of the 
chattel to the plaintiff so as to entitle the plaintiff 
to a judgment against the surety on the redelivery 
bond for the amount of the judgment upon proof of 
the failure to tender the return of the chattel. 
SSRIRP TAN MN Ws EADW ooo nw spelnin sic ons sh 0 owe 00 9 058 


RES IPSA LOQUITUR 
Res ipsa is not applicable to the breaking of an under- 
ground pipe in a municipal water system. Fanning 
v. Montclair 
Res Ipsa Not Applicable Absent Proof Of Exclusive 
Control. Conea v. Nacirema 
The plaintiff does not have the burden of proving ab- 
sence of fault in order to make the res ipsa doc- 
trine applicable. La Morgese v. Kern-O-Mix 
Where res ipsa loquitur applies, it is plain error to 
exclude inference of negligence from jury’s consid- 
eration by standard, stereotyped charge that negli- 
gence is never presumed and mere happening of 
accident is not evidence of negligence. Vespe v. 
DiMarco 
Plaintiff who pleads and proves specific acts of negli- 
gence against defendant is not deprived of benefit 
of res ipsa loquitur where it applies. Vespe v. 
DiMarco 


RES JUDICATA 
Settlement and release approved by court in prior 
bastardy action bars subsequent paternity and 
support action. State v. Pitner 
As a general rule, whether an application for a vari- 
ance is-to be rejected on the ground of res judicata 
is for the Board of Adjustment to determine in the 
first instance, and its decision will not be upset on 
appeal unless unreasonable. Mazza v. Board .. ; 
A Federal declaratory judgment is not res judicata 
in State court proceedings as to parties not before 
the Federal court. Constant v. Pacific .... 
Though doctrine of res judicata applies in grant or 
denial of variance, it does not bar new application 
and lifting of conditions previously imposed on 
showing of changed circumstances or other good 
cause. Cohen v. Fair Lawn 


RESTRICTIVE COVENANTS 

Where non-disclosure clause is so broad as to be un- 
reasonable, courts, rather than construing it more 
narrowly, will invalidate the whole ane 
Hudson v. Aiken ....................0.. 

A failure to reasonably limit an area restriction in 
which a former employee is permitted to work 
makes unenforceable the entire post-employment 
restraint. Hudson v. Aiken 

Where restraint is not totally prohibitive it may be 
reasonable to make it applicable not only to the 
territory in which business is conducted, but also 
to an area to which it might expand. Rubel & 
Jensen v. Reubel 


RIGHT TO COUNSEL 
Lack of counsel at preliminary hearing is not pre- 
judicial since such hearing is not critical stage of 
proceedings and is superseded by subsequent ar- 
raignment on indictment. State v. Dennis ........ 
Strategy miscalculations and trial mistakes by as- 
signed counsel do not vitiate conviction except 
Where of such magnitude as to thwart fundamental 
guaranty of fair trial. State v. Dennis 


RIPARIAN RIGHTS 


Reclamation or Damnation—N.J. Meadowlands, by 
Alfred A, POT, IP... oo vce ckec ccc caeseesce 

RULES 

Re: Proposed Repeal of R.R. 1:12-5(a) ........ 

Proposed Rules Of Evidence ..... : 

New Rules and Amendments ...................... 

Bvyidence Rules q........ 6. ccececicccesceess 

U.S. District Court Rule Amendments ............. 

Order relaxing Rules 1:6-1 (c) and 1:30-6 (a) and (‘c) 


SALARIES 
A public officer cannot recover salary for a period of 
time during which he was not performing a public 
service even if that period of unemployment is the 
result of an unwarranted suspension. Mastrobattista 
NONE ooh ais cm dae aieins ers ndeahiah deme Wis erae te si saGoiee ea OUR 
A policeman | is a public officer rather than a public 


employee. Mastrobattista v. Essex ............... 
SALES 

An Introduction To Articles 2 (Sales) and 6 (Bulk 

Transfers) Of The Uniform Commercial Code: 


Guidelines And Warnings For The Petitioner by 
Donald J. Rapson 
Absent personal injury or damage to health resulting 
from the use of merchandise, no action for breach 
of warranty of quality or fitness for use will lie 
except against the party from whom the merchan- 
dise was purchased. Santor y. A. & M. Karag- 
heusian, Inc. et al ; 
The Statute of Frauds on ‘Sales - U.C.C. Comment =3 
to Section 2-201(2), by Jacob J. Tandler 
The prohibition against seizure and sale in N.J.S.A. 
33:1-26 is not pertinent to receivership proceedings 
Rosenberg v. Borough 
Upon extension of a liquor license to a receiver, he 
may realize the monetary value of the same by a 
transfer thereof subject to the approval of the is- 
suing authority. Rosenberg v. Borough 


SCHOOLS 
A reasonable plan to relocate pupils of a closed school 
which deals with said pupils but which seeks to 
avoid greater racial imbalance does not violate the 
14th Amendment even if there is some racial mo- 
tivation. Morean v. Bd of Ed. etc. 
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SEARCH AND. SEIZURE 
While a search warrant is invalid if based on an affi- 
davit which failed to state the facts and circum- 
stances which gave rise to the suspicion and be- 
lief held by the officer who obtained it, it may be 
rehabilitated where sufficient information was 
given under oath to the issuing judge who corrobo- 
rates the same. State v. Calabro 
Where the arresting officer has knowledge of facts 
and circumstances which alone is sufficient to cause 
a reasonable man to believe that a crime has been 
or is being committed, an arrest will be lawful and 
will support an incidental search. State v. Calabro 
That the police may have had additional information 
which was not transmitted to the judge who issued 
the search warrant cannot serve to validate a war- 
rant based on an affidavit defective on its face. 
State v. Calabro 
Attack on evidence admitted without objection more 
than 3 months after Mapp allowed. State v. Calabro 
In order to qualify as a person aggrieved by an un- 
lawful search and seizure under the Fourth Amend- 
ment one must have been the victim of the search 


or seizure — one against whom the search was 
directed — as distinguished from one who claims 
prejudice only through the use of evidence 


gathered as a consequence of a search or seizure 
directed at someone else. State v. Bibbo 
Probable cause is not a philosophical concept exist- 
ing in a vacuum; it is a practical and factual mat- 
ter and in evaluating an affidavit, the judge to 
whom application for a search warrant is made 
may take into consideration the qualification, ex- 
perience and training of the affiant. State v. Tanzola 
Probable cause often arises out of the total atmos- 
phere of the case and the affiant’s personal know- 
ledge or information received from other law en- 
forcement officers or reliable informers of the sus- 
pect’s occupation, reputation, associates and prior 
record may help make such a total atmopshere of 
probable cause. State v. Tanzola, etal ........ 
Affidavits upon which search warrants are seesiieik 
should contain the facts which are readily available 
to the police, should contain representations as to 
the reliability of informer information, and should 
avoid needlessly attenuated hearsay. State v. 
Ratushny ; 
Where one apartment in an apartment building | is 
meant to be searched the warrant must describe 


the particular apartment involved. State v. 
PRACOUAAG. isis. Sines ae diae 0:4 Nie bao emiatelein e Sete he OE 
A search warrant may not be issued unless the 


magistrate is satisfied that there is probable cause 
to believe not only that what is sought is subject 
to seizure (R.R. 3:2A-2) or that criminal activities 
are being conducted therein, but also that there is 
probable cause to believe that it is to be found on 
the person or in the place sought to be searched. 
State v. Kline. 
A search warrant may not be issued unless the mag- 
istrate is satisfied that there is probable cause to 
believe not only that what is sought is subject to 
seizure (R.R. 3:2A-2) or that criminal activities are 
being conducted therein, but also that there is prob- 
able cause to believe that it is to be found on the 
— or in the place sought to be searched. State 
Kline 
eaade by police of parked motor vehicle during the 
absence of its driver was invalid where no warrant 
was obtained beforehand. State v. Naturile .. 
No more than one search may be made under a search 
warrant. State v. Parsons . 
A search which goes beyond the limits authorized by 
a search warrant does not invalidate the search 
within the delimited area. State v. Parsons ....... 
A search warrant authorizing a search of defendant's 
premises does not authorize the search of his car 
parked in the street. State v. Parsons .. 
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An officers failure to execute a proper return on a. 


search warrant does not void the search. State v. 
Parsons 
One has standing to test ‘the legality of a search if he 
is legitimately on the searched premises and the 
fruits of the search are proposed to be used against 
him. State v. Parsons 
The right to arrest must pre-exist a search without a 
warrant, and officers cannot search in order to ar- 
rest nor arrest because of the product of the search. 
but the arrest need not precisely precede the 
search; it is enough if the valid arrest and search 
are necetsiel contemporaneous. State v. Doyle 
et al ... 
A search and seizure is not unlawful solely because 
there was time to procure search or arrest war- 
rants. State v. Doyle et al ........... 
Where there is a lawful arrest. with or without a 
warrant, a search of the person or things or place 
of arrest within his immediate possession or con- 
trol is lawful. State v. Doyle et al 
Whether a search and seizure is illegal because the 
police failed to announce themselves and request 
entry is dependent upon the nature of the offense. 
the exigencies of the situation and the conduct of 
the officers. State v. Doyle et al 
A search of a person made on an anonymous tip and 
nothing more. is invalid at least in absence of 


showing of urgent need therefor. State v. Scharf- 
BR ONNR i once ins cain acme mates Mere esate Re eiee en ee 
Whether search of a vehicle based on an anonymous 


tip is justified if surveillance is not feasible or 
whether on such tip the person too may be searched 
if the offense is grievous and immediate measures 
needed, not decided. State v. Scharfstein 
The identity of an informant need only be disclosed 
when the court needs such disclosure to determine 
the officer’s credibility. State v. Burnett 
When the State seeks to justify a search without a 
warrant because of consent, it must prove that such 
consent was freely and intelligently given. State 
v. King .. 
A search of an apartment is not incidental to a law- 
ful arrest where said arrest took place in a police 
car parked in the rear of the premises. State v. King 
An arrest for failure to have a driver's license in 
possession is not alone sufficient cause for a search 
of a motor vehicle without a warrant. State v. 
RRNNRIIIA 2 asrorn oss Sp ee tace carn oa me Rta eR NL Seer 
A search incident to an arrest is authorized when it 
is reasonably necessary to protect the arresting 
officer from an assault. to prevent the prisoner 
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from escaping, or to prevent destruction of evi- 
’ dence. State v. Scanlon 
Suspicion is not sufficient basis for a search and 
seizure without a warrant even though later con- 
firmed by the results. State v. Scanlon 
Due process of law is not denied in failing to give 
retroactive effect to the Mapp decision in a col- 
lateral attack upon a judgment no longer subject 
to direct appeal. State v. Smith 
When a person is lawfully arrested, the police have a 
right without a search warrant to make a contem- 
poraneous search of things under the accuseds im- 
mediate control. State v. Griffin 
Police who tell a suspect on raided premises that he 
is under arrest, when they could not have law- 
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fully arrested him held not to have arrested him © 


but only to have reasonably detained him so that 
evidence revealed by him during the period of 
detention is not the inadmissible product of an 
illegal arrest. State v. Romeo 
That motion by co-defendant to suppress certain evi- 
dence was denied is not “good cause” within R.R. 
4:2A-6(a) for defendant’s failure to move to sup- 


press same evidence prior to trial. State v. Murphy 
SECURITIES 

The Intrastate Exemption by John B. M. Frohling .. 
SEDUCTION 


The provisions of N.J.S.A. 2A:142-2, (the seduction 
statute), providing suspension of sentence or dis- 
charge from imprisonment if the offender marries 
the female are matters of grace rather than abso- 
lute right. State v. Hall 

The marriage to another by the victim of one con- 
victed under N.J.S.A. 2A:142-2 will not serve as 
the basis of discharging the seducer from impri- 
sonment on the theory that he can no longer avail 
himself of the grace provisions of that statute. 
State v. Hall 


SENTENCES 
A judge may properly impose two consecutive life 
sentences upon a prisoner convicted of two murders. 
State v. Maxey 
Failure to afford defendant an opportunity at sen- 
tencing to make statement in his own behalf vio- 
lates his rights and entitles him to be resentenced. 
State v. James 
Defendant should be issued personal invitation by 
court to speak in own behalf prior to sentencing; 
if only counsel speaks, record should be clear that 
defendant made that choice after being informed of 
right to make personal statement in addition to that 
of counsel. State v. Laird 


SEPARATE MAINTENANCE 
Where the husband chooses to break up his home 
because of his wife’s refusal to put out a child of 
hers by a previous marriage, the ensuing separa- 
tion is consensual and the wife is entitled to main- 
tenance. Falzo v. Falzo 


SIDEWALKS 
Disintegration of public sidewalk fifteen years after 
construction does not constitute a nuisance arising 
from faulty construction so as to impose liability 
on a subsequent owner. Hartye v. Grand vail 
erties ae 
An ordinance requiring an abutting o owner to remove 
snow from the public sidewalk in front of his 
premises creates no duty running from the owner 

a pedestrian using the sidewalk. Brown v. Kelly 

An owner of property abutting a public sidewalk is 
under no duty to pedestrians to keep the sidewalk 
free from snow and ice which accumulate thereon 
from natural causes. Brown v. Kelly 


SOCIAL SECURITY 
Secretary Is Only Proper Party On Social Security 
Appeal 


SOVEREIGNS 
Where foreign sovereign sues in New Jersey courts, 
it is to be dealt with as any private suitor, and is 
subject to statute of limitations. Pennhurst v. 
Goodhartz 


SPECIAL PERIL DOCTRINE 
Special peril doctrine permits finding that a Jew 
residing in territory occupied during World War 
II by German army, who has not been heard of 
since. died during the period of occupation. Fidel- 
ity Union v. Berenblum 


SPECIFIC PERFORMANCE 
While an heir or devisee need not join in an ad- 
ministrator’s or executor’s deed in order to trans- 

fer a marketable title. he must be joined as a party 

in a suit for specific performance when a buyer 
refuses to accept deed. Pierce v. Jorgensen 


Equity may deny specific performance where im- 
portant overriding public interest is involved. 
Peoria 9 IC ee oe cede ic ele cs lew a's crvigseis wie Widcek Kis 


STATUTE OF FRAUDS 
Buyer's Act Held Insufficient To Make Oral Contract 
For Sale Of Realty Enforceable. Transport v. 
POCTTOORN Se ro iS aoe Rta ARTO DORE EE Ree Oe 
Part Performance Constituting Irretrievable Change 
In Position Necessary To Make Oral Contract 
Binding. Transport v. American 
The Statute of Frauds on Sales - U.C.C. Comment =3 
to Section 2-201(2), by Jacob J. Tandler 


STATUTES 
A construction of a statute by the courts, supported 
by long acquiescence by the Legislature or con- 
tinued use of the same language is evidence that 
such construction accords with the legislative in- 
tent. Lemke v. Bailey 
Administrative interpretation of statutes which con- 
flicts with plain meaning of language used and 
statutory purpose will be rejected. Safeway v. 
Furman et al, etc. 
A re-enactment by the Legislature does not carry 
with it approval of an administrative interpretation 
of the statute if the Legislature did not concern 
itself with the substantive provisions of the statute. 
Safeway v. Furman etal, Cle: ..... .6.66sscccwene ves 
A later administrative interpretation of a statute will 
be permitted to alter a former re-enacted construc- 
tion, although not retroactively. Safeway v. Furman 
et al, ete. 
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Statutes, Cont’d 
In N.J.S.A. 41:2A-3 the word “may” 
mandatory. Lehmann v. Kanane 
Tenure statutes should be strictly construed. Leh- 
mann,v. Kanane 
Where a statute permits a State University to waive 
the requirement of a vaccination if it would inter- 
fere with the free exercise of a pupil’s religious 
principles, the University cannot require as a 
condition of exemption membership in a recognized 
religious group. Holbeck v. Kramer 
The conjunctive “and” is interchangeable with the 
disjunctive “or’’ in a statute when such interchang- 
ing is consistent with the legislative intent. State 
v. Donley 
Standards need not be set forth in express terms 
if they may reasonably be inferred from the statu- 
tory scheme as a whole. Re: State Trooper Ber- 
MAINE Git TRS a5 arc cc oss crocus nalts nc oa aie ws 


is to be read as 


STOCK TRANSFERS 
Under the Uniform Stock Transfer Act where the 
stock owner delivers indorsed certificate to corpor- 
ation with directions to issue new certificate to 
indorsee, title to the stock does not pass until the 
corporation issues the new certificate to the in- 
dorsee or its agent. Chase Manhattan v. New Jersey 


SUBDIVISION 
Statutory requirement of planning board approval of 
subdivision is implied condition precedent in op- 
tion to purchase portion of tract executed after 
enactment of statute. Popular v. Fuller’s 
Statutory exception from requirement of planning 
board approval of divisions of property upon court 
order does not permit avoidance of approval re- 
quirement merely by action for specific perform- 
ance of contract otherwise violative of statute. 
Popular v. Fuller's 
Where there is no such permanent development of 
portion of tract as to preclude economic utilization 
of whole, owner may not sell portion without 
planning board approval of subdivision. Popular 
is RESO fs. Sam watchin: 01% 
SUBPOENAS 
Subject of subpoena duces tecum must be reasonably 
certain and shown to be relevant and material to 
the case. Wasserstein v. Swern & Company 
Subpoena duces tecum which on short notice, seeks 
data which was ascertainable by pre-trial discov- 
ery is unreasonable and oppressive. Wasserstein 
v. Swern & Company 


SUMMARY JUDGMENT 
Held, whether Board of Education could expend 
funds to defend libel suits against its president and 
members should be decided on full record after 
trial of the libel suits and not by summary judg- 
ment. Errington v. Mansfield .. 
Where no ground exists for hesitating to accept un- 
contradicted affidavit as true, court may and should 
adjudicate facts in conformity therewith on sum- 
mary judgment motion. Platt v. 


SUPPORT 
By virtue of N.J.S. 2A:34-24.1 a valid ex parte for- 
eign divorce procured by the husband will not free 
him of the responsibility of support for a wife who 
shows need. Pezzino v. Pezzino ..... 

In applying N.J.S. 2A:34-24.1 it is immaterial whether 
or not there was any litigation in this state prior to 

an ex parte decree. Pezzino v. Pezzino 


SUPREME COURT COMMITTEE REPORTS 
Report Of N.J. Supreme Court’s Municipal Court 
CIR 35 555 Sead 5 co he Sw Rear eP RE e 
Report of NJ. Supreme Court’: s Committee On Dis- 
trict Court Practice And Procedure 
Proposed Rules Of Evidence 
Report Of N.J. Supreme Court's Committee On ‘Rules 
Report Of N.J. Supreme Court’s Committee On Pre- 
GEAR CME oa a aia gvsci-adpmalaretee eerste Weaiae 
Report Of NJ. Supreme Court's Committee On Re- 
presentation Of The Indigent Defendant ......... 
Report Of N.J. Supreme Court’s Committee On Elim- 
ination Of Duplicate Filing .............. 
Report Of N.J. Supreme Court's Committee On Rela- 
tions With Medical Profession ................... 
Report Of N.J. Supreme Court’s Committee On Juve- 
nile And Domestic Relations Courts 


TAVERNS 
The duty of a tavern owner not to serve an intoxi- 
cated person extends to the person himself as well 
as the public. Soronen v. Olde Milford Inn ....... 

The defense of contributory negligence is not avail- 
able where the injuries complained of were caused 
by defendant's serving alcoholic beverages to the 
‘Injured party when he was already intoxicated. 
Soronen v. Olde Milford Inn 


TAXATION 
The requirement in the In Rem Tax Foreclosure Act 
that complaints be verified is directory only and 
failure to comply does not deprive the court of jur- 
isdiction. Preparatory v. Seery .................. 
Minimum Taxation In The Event Of Simultaneous 
Death by William A. Dreier ..................... 
Assessments imposed under the leasehold Taxing Act, 
N.J.S.A. 54:4-2.3, cannot be sustained unless the tax- 
ing authority shows that a leasehold estate rather 
than a lesser possessory interest existed during the 
tax year involved. Thiokol v. Morris ............. 
A contract between the federal government and a 
manufacturer permitting the latter to use govern- 
ment facilities without charge for the manufacture 
of items sold exclusively to the government, and 
permitting the government to terminate this use at 
will and to exercise substantial on-the-spot super- 
vision was not a lease which would subject the 
manufacturer to taxation under the Leasehold Tax- 
ing Act. Thiokol v. Morris 
here the State or Highway Authority acquire title 
to real estate other than by eminent domain, their 
tax exemptions do not become effective until the 
end of the full tax year immediately following the 
last assessment date on which taxable ownership 
Still prevailed. E. Orange v. Palmer et al 
Sovereign immunity does not bar suit against State 
Highway Commissioner to compel payment of real 
estate taxes on property purchased by State after 
the assessment date and before the end of the tax 
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year. E. Orange v. Palmer, et al 
The statute imposing an excise tax on interstate buses 
operated over highways of this state applies to 
mileage traveled over the Turnpike and Parkway. 
Safeway v. Furman et al, eic. 
Freeze Act (N.J.S.A. 54:2-43) precludes eben 
from changing taxpayer’s property assessments for 
two years after determination by Division of Tax 
Appeals, notwithstanding that municipality there- ~~ 
after obtains evidence to support higher valua- 
tion Hasbrouck Hts. v. Div. of Tax Appeals 
Freeze Act (N.J.S.A. 54:3-43) held not unconstitu- 
tional as against contentions that it constitutes a 
special tax law, a gift of public funds, or a denial 
of equal protection to municipality. Hasbrouck 
Hts. v. Div. of Tax Appeals 
A brother of a 10% (or more) stockholder of a tax- 
payer corporation, not residing in the same house- 
holder is not a member of his “immediate family” 
under N.J.S.A. 54:10A-4(e). Kingsley v. Hawthorne 
Revenue Act Of 1964 by Samuel J. Foosaner 
Statement Opposing Proposed Treasury Regulations 
On Professional Corporations by Edward Pesin ... 
Taxpayers who have not exhausted their adminis- 
trative remedies cannot bring in lieu action to 
compel reassessment of real property to 100% of 
true value where the township has already re- 
assessed such property to what it asserts is 100% 
of true value. Becker v. Marlboro, etc. 
Proposed Regulations On Professional Corporations 
eo 
Where the portion of a gas transmission line within 
a township was physically completed, to the degree 
that it was substantially ready to be incorporated in 
the line as a whole when the latter should be ready 
to receive it, it is completed within the meaning 
of the Added Assessment Act, N.J.S.A. 54:4-63.1 
et seq. Texas:v. Bast AWE! 2 c...5 occdcxcetonece: 
Power Exercisable For One’s “Benefit And Com- 
fort’ Is Taxable As General Power In Estate Of 
Holder. State v. McGinnes 
While an agency may use the general information 
and expert knowledge it obtains, it must do so by 
appropriate official notice on the hearing record 
and afford opportunity for refutation before arriv- 
ing at a determination. Abelsons v. Newark 
The ownership of refunds on joint federal income tax 
returns is controlled by local law. Estate of Wm. 
CRMC ONNO SN Ge orclive.d Kash heii CSREES EE 
Mere filing of a joint income tax return does not vest 
the wife with title to any part of a tax refund there- 
on. Estate of Wm. T. Carson 
When the major function of a restaurant located on 
the Garden State Parkway is service to the users of 
the Parkway, the tax exemption accorded such a 
facility is not lost in whole or in part when a minor 
though significant part of its business is derived 
from non-Parkway patrons. Bloomfield vs. Div. of 
ERM PCO 6 od. co ots. 6.0. s-ns doce oie aia mre ala Re eee 
The Omitted Assessment ‘Act, N.J.S.A. 54:4-63.12 et 
seq.. requires that the property alleged to have 
been omitted must be specified and proved within a 
reasonable degree. Bogota v. Brewster 
A Case Of The Tail Wagging The Dog by Daniel 
M. Dwyer 
Court Rules Widow Must Pay Tax On Allowance 
From Husband's Estate. U.S. v. James 
Prohibition of municipal taxes or fees against race- 
tracks exempts only essential aspects of betting, 
and does not preclude local regulation of ancillary 
activities such as parking lots. Garden State v. 
Cherry Hill 
Proceeds of accident or flight insurance policies not 
includible in estate for Federal Estate Tax pur- 
poses. Noel v. Comms .. 
The Importance of Section 911 of The Internal Rev- 
enue Code of 1954, by Max M. Rosenberg ....... 
Minimum Valuation of Depreciable Property Supple- 
mental Regulation ; 
Dividends declared after death of testator though for 
arrearages of accumulated dividends are income to 
distributees of the stock and not part of testator’s 
gross income or estate. Boyle v. U.S. ........... 
Pre-Trial Strategy in a Case: Choice of Forum: a 
Checklist of Points to Consider, by Herbert M. 


Ces ahha cs dR oR Kw epi a ee ea 
Deduction of Legal Fees for Income Tax Purposes. 
CIO Ca oho x. rc i acd dia whe WRC ede al he 


Chapter 141 of the ‘Lav vs of 1964, the provisions of 
which provide a transitional method of assessment 
and equalization of taxes on business personal 
property, is constitutional. Thomas v. Kingsley 


TAX FORECLOSURE 


One who intrudes himself into a tax foreclosure by 
unconscionably acquiring the interest of unknown 
heirs to the detriment of the holders of the tax sale 
certificate and of existing interests is acting con- 
trary to public policy and will not be permitted to 
profit from his actions. Bron v. Weintraub 

The only parties properly concerned with a strict 
foreclosure are the holders of the tax sale certifi- 
cate and the holders of existing interests in the 
property. Bron v. Weintraub 


TAX SALES 
To support an equitable action to recover land lost by 
tax sale, there must be an affirmative showing of 
good faith, diligence and freedom from negligence. 
Peluso v. Township of Ocean ... 2... cscvndcscenss 
TEACHERS 
The Board of Trustees of the Teachers Pension and 
Annuity Fund may, subject to the limitations of 
law. determine by its rules and regulations to what 
extent a teacher’s compensation shall be the basis 
for computing retirement allowances. Board v. 
LaTronica 
Ad hoc salary increases ‘to teachers cannot be the 
basis for increased retirement allowances. Board 
v. LaTronica 


TEACHERS’ PENSIONS 
The terms of N.J.S.A. 18:13-112.39, “early retire- 
ment,” specify! election on the part of a member 
and this requirement is not satisfied by a mere 
notice of resignation. Deibert v. Board 
The effective date from which a member becomes 
entitled to benefits under N.J.S.A. 18:13-112.39 is 
the date on which the election is received by the 
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Fund and the Board lacks authority to allow such 
election to be retroactive or to apply rules post- 
poning its effectiveness to a later date. Deibert v. 
GG oii ncaeesccscaucadacdumeseawacees eee eaees 
TENURE 
For a Deputy Surrogate to acquire tenure in office 
he must hold that office at the time he meets the 
requirements of 51 years of age and at least 16 
years in the office of the Surrogate. Lehmann 
v. Kanane 
Under N.J.S.A. 18:6-27 tenure extends beyond secre- 
tarial employment and covers clerical positions. 
Barnes v. Bd. of Ed. 
The terms janitor, custodian, etc. in N.J.S.A. 18:5-66.1 
and 18:5-67 are used in a generic sense, hence ten- 
ure extends to all janitorial and custodial em- 
ployees. Barnes v. Bd of Ed.:...........-0eeeeeeee 


TORTS 
Broker's prospective economic advantage (commis- 
sion) is protected even though his opportunity 
to effect a sale resulted from buyer’s inquiry about 
specific property rather than a general inquiry. 
Pitt v. Schneiderwind 
Where buyer unfairly interferes with broker's rea- 
sonable expectation of earning commission from 
seller, buyer’s contention that it retained broker 
as a consultant rather than as a broker is no de- 
fense. Pitt v. Schneiderwind 
Assuming that damages may be recovered in a tort 
action for malicious interference with an expected 
gift there must be a strong probability that the 
anticipated gift or legacy would have been received 
but for the wrongful interference, and the donor 
must be dead or mentally incompetent at the time 
the action is instituted. Casternovia v. Casternovia 
There is a right of intellectual credit for a patentable 
invention or discovery even where all rights to the 
invention are assigned, and the wrongful depriva- 
tion of that credit by publishing the same as the 
invention of another is an actionable tort. Misani 
v. Ortho 
A misrepresentation as to inventorship is not erased 
where plaintiff later obtains a patent on the inven- 
tiene, Wisc -W.. | ORG coe o 6 ce eis che eaesaneeegan 
Civilian Air Guardsman Not Within Federal Tort 
Claims Act. Maryland v. USS. 
Parent Corporation Held Liable For Tort Of Wholly 
Owned Subsidiary 
Negligent Interruption Of Another's Business Not 
Actionable Tort. Small v. U.S. 


TRAFFIC REGULATION 
A municipality is not relieved of the requirement of 
posting notice by sign of a traffic ordinance applic- 
able to the entire township merely because of its 
universality. Teaneck v. Siegel 


TRANSFER OF CAUSES 
U.S. Supreme Court Lays Down Rules On Federal 
Case Transfers. Van Dusen v. Barrack 


TRESPASS : 
Picketing within the Terminal Building at Newark 
Airport is a trespass which the Port Authority may 
protest and prosecute in the same manner as a 
private owner. State v. Kirk ct al 


TRIAL 
A trial judge’s power to direct the jury to return sep- 
arate verdicts on a plaintiff's separate claims should 
be liberally exercised wherever some realistic 
benefit will flow from such verdicts. Nylander v. 
Rogers 
Charge That Jury Can Find Driver Not Negligent 
Proper Though Unavoidable Accident Not Raised. 
Ridgeway v. No. American 
Issue of negligent failure to maintain and inspect 
municipal water system should have been taken 
fromm jury where plaintiff presented no proof of a 
generally accepted standard of care to which de- 
fendant could be held. Fanning v. Montclair 
A court may limit its recharge to specific points if it 
is made clear to the jury that the balance of the 
original charge still stands. State v. McAllister .. 
Instructions concerning traffic regulations should not 
be given when there is nothing in the evidence 
that makes them pertinent but where the evidence 
is in conflict as to whether there has been a viola- 
tion of the Statute the jury properly could consider 
such a violation, if it occurred, in their determina- 
ation of the issues. Moich v. Passaic 
Whether a witness is equally available to both parties 
depends not on mere presence at trial, but on his 
relationship to parties, nature of his expected testi- 
mony, and whether he is as likely to be favorable 
to one party as to the other. Hickman v. Pace .... 
Adverse inference may not be drawn from party’s 
failure to testify where testimony would have been 
cumulative, would have served no useful purpose, 
and party could have been interrogated by ad- 
versary. Hickman v. Pace 
Even if inapplicable, res ipsa loquitur charge in rear 
end collision was harmless error where court made 
clear that plaintiff's burden of persuasion did not 
shift, that jury may reject inference, and that de- 
fendant need only explain, not exculpate himself. 
Stakenwalt v. Washburn 
Submission Of Contract With Insurance Provision 
Reversible Error. Jamison v. Byers ..... 
A written report made by a witness may be exam- 
ined by the opponent and used on cross-exam- 
ination of the witness in a civil as well as in a 
criminal case, even if the witness has not used same 
= testifying, to test the witness’ credibility. Hess 
Sp See 
Wh- -r2 a judge asks ‘the jury about the possibility of 
r°aching a verdict, he should not ask whether they 
entertain a predominant view, or how they stand 
numerically. but only whether the foreman believes 
that they might reach a verdict after further delib- 
eration. State v. Hutchins et al 
Where judge inquired of deadlocked jury how they 
stood numerically. and after learning they stood 
11 to one, sent them back for more deliberations, 
held, not plain error under the circumstances ot the 
case, although they were given no cautionary in- 
structions. State v. Hutchins et al 
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Trial, Cont’d 
Omission to charge on intoxication as defense was not 
error where no request had been made and there 
was no evidence to support defense. State v. 
O’Connor 
In a case where tthe crucial issue is the credibility of 
the testimony of the complaining witness, cross- 
examination should be allowed to extend to any- 
thing which is relevant to show the improbability 
of that testimony. State v. Pollack 
In a murder trial where defendant’s credibility and 
that of her expert witness is crucial, the trial court 
commits reversible error where jit indicates its dis- 
belief of defendant’s evidence by its manner of 
cross-examination. State v. Ray 
Instruction that contributory negligence must be 
shown to have contributed to injury is sufficient 
even though specific words, “proximate cause”, 
were not used. McDonald v. Mulvihill 
Judge’s charge in a murder trial limiting consider- 
ation of background evidence of mental weakness 
to the issue of punishment is reversible error. 
State v. Vigliano 


TRUSTS 
The New Jersey common law rule concerning the 
treatment as between principal and income of dis- 
tribution with respect to corporate securities held 
as assets of a trust whereby dividends are in- 
come if declared out of earnings accruing to the 
corporation during the period of the trust, but are 
principal if declared out of earnings accruing prior 
to the creation of the trust is difficult to apply, fre- 
quently inequitable, and therefore abandoned. In 
re: Arens 
The rules set forth in N.J.S.A. 3A:14A-1 to 9 provid- 
ing inter alia for the treatment of cash dividends 
as income and stock dividends as principal are 
adopted and made applicable to trusts created prior 
to May 9, 1952, the effective date of the legislation, 
so as to provide one single workable formula for 
the administration of all trusts. In re: Arens 
Where a trust deed names certain beneficiaries and 
provides that the settlor and, after his death, his 
widow may add beneficiaries, the beneficiaries so 
added are, in the absence of any indications to the 
contrary, in the same class as those originally 
named. In Re: Childs 
Doctrine of Worthier Title exists in New Jersey as 
a rule of construction creating inference that settlor 
intends to create a reversion when, after creating 
a life estate in himself he makes a gift of the corpus 
to his heirs or next of kin. Clark v. Judge 
Written instrument signed by life tenant purporting 
to renounce life estate is nullity unless delivered. 
Clark v. Judge 
A court may deny a trustee compensation when his 
conduct toward the trust property is fraudulent or 
grossly and wilfully improper. Clark v. Judge ... 
A court may remove a trustee for acts done in breach 
of trust or detrimental to the welfare of the trust 
or to protect the trust against possible jeopardy. 
Clark v. Judge a 


UNAUTHORIZED PRACTICE 


Union’s Lawyer Steering Plan Servives Bar Attack. 
Brotherhood v. Virginia 
Where a multistate transaction involves legal services 
in New Jersey and in another state, a lawyer who 
is a member of the bar of the other state may 
properly render legal services in New Jersey to 
New Jersey residents where it would be grossly 
impractical and inefficient to retain New Jersey 
counsel for those services. Appell v. Reiner 


UNAVOIDABLE ACCIDENT 


Unavoidable accident is not separate defense but 
merely denial of negligence, and specific charge 
on unavoidable accident should not be given to 
jury. Vespe v. DiMarco 


UNEMPLOYMENT COMPENSATION 


The “most recent base year employer” as that term 
is used in N.J.S.A. 43:21-19(x) refers to the em- 
ployer for whom the employee most recently work- 
ed during the base year judged by the last day of 
the employee’s payroll week rather than the last 
day the employee rendered service. Patuto v. Bd 
of Review 

Where one who is collecting unemployment benefits 
actively enters into a business venture, he is no 
longer entitled to those benefits whether or not the 
business returns a profit. Pedalino v. Bd. of Review 

A claimant is not entitled to compensation where he 
gives up partial employment and ceases all work. 
Zielenski v. Bd. of Review 

Mere dissatisfaction with working conditions which 
are not shown to be abnormal or do not affect 
health is not good cause for leaving work volun- 
tarily. Zielenski v. Bd. of Review Div. of Empl & 
Sec. 

Good cause for a claimant's failing to appear at the 
local unemployment compensation office on the 
date assigned for him to report exists where the 
claimant cannot attend because he is seeking work. 
Zielenski v. Bd. of Review Div. of Empl. & Sec. .. 


Money set aside by an employer to cover his contribu- 
tion to the unemployment compensation fund re- 
mains his property and as such is subject to a valid 
federal tax lien, but money in the account of the 
employer representing contributions to the fund 
deducted from the employeés’ pay is held in trust 
and is the property of the State. State v. Pilot ... 


UNIFORM COMMERCIAL CODE 


An Introduction To Articles 2 (Sales) and 6 (Bulk 
Transfers) Of The Uniform Commercial Code: 
Guidelines And Warnings For The Petitioner by 
Donald J. Rapson 

The Statute of Frauds on Sales - U.C.C. Coment #3 
to Section 2-201(2), by Jacob J. Tandler 


UNSATISFIED CLAIM AND JUDGMENT FUND 


Under N.J.S.A. 39:6-65 (b) if knowledge is brought 
home to the claimant or his attorney that the insur- 
er disclaims liability, the time for filing a notice 
of intention runs from that date and mandatorily 
ends 15 days thereafter and the form or contents of 
the disclaimer or by whom made is of no conse- 
quence. Downing v. Stewart 
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Where all teasonable efforts have been made to re- 
duce ‘claim against defendant to judgment, entry of 
judgment itself is not prerequisite to recovery 
against Fund. Gilbert v. Unsatisfied C & J Fund Bd 

Where proofs establish without dispute that dis- 
claimer was proper, institution of suit against car- 
rier on policy is not prerequisite to recovery 
against Fund. Gilbert v. Unsatisfied C & J Fund Bd 

Passenger seated in auto parked temporarily at curb 
is within statutory exclusion of persons “riding” in 
uninsured auto owned by parent. Gilbert v. Unsat- 
isfied C & J Rund Bd 
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VERDICTS 
A trial judge’s power to direct the jury to return sep- 
arate verdicts on a plaintiff's separate claims should 
be liberally exercised wherever some realistic 
benefit will flow from such verdicts. Nylander v. 
PRT os sia sde hss Gis SIE TES yews Sie a Wik oO Lees 
VETERANS 
Veteran’s pension moneys received by the veteran 
during his lifetime become subject to the claims of 
creditors upon his death. State v. Monaco ........ 33 


WAIVER 
A non-waiver agreement in standard form is effective 
against the insured only insofar as the insured is 
informed of the reasons for its execution. Ebert 

v. Balter v. Allstate & State Farm 


WARRANTIES 
When a product can be damaged in the course of use 
and thus become unreasonably dangerous, its 
manufacturer will not be held liable for breach of 
warranty upon mere failure of the product in the 
absence of evidence tending to show that the 
product was not mishandled or used beyond its 
reasonably expected life span after it left the man- 
ufacturer’s hands. Jakubowski v. Minnesota 


WATER 
A contract between an intermunicipal commission 
operating a public water supply and a manufactur- 
er located outside the cities by which the manufac- 
turer pays for the installation of a pipeline and 
the commission agrees to sell it water at its pub- 
lished rates for industrial consumers is not affected 
by a subsequently passed statute permitting the 
commission to charge higher rates to industrial 
consumers located outside the cities. Curtiss Wright 
v. Passaic 


WILLS 
A non-resident’s action to set aside a judgment of 
probate must be brought within six months of 
probate and failure to receive written notice of 
probate does not toll the 6-month limitation where 
the plaintiff has actual notice of probate within the 
6-month period. In re: Landow 
Under N.J.S. 3A:3-14, a fractional share of the residue 
of a testamentary estate which would otherwise 
lapse goes to the remaining residuary legatee or 
any descendant thereof entitled to take under 
N.J.A. 9A:3-12, the anti-lapse statute. Fidelity 
TURIN is ARNE ooo gees oes Sod Shera tace do tye eee 
In the absence of evidence showing a contrary intent, 
adopted children of T are entitled to take a bequest 
to “the lawful children of T.”, which is made by 
the will of a stranger to the adoption. In Re: Coe .. 
A child adopted by a testator’s son is a “child” of the 
son within the meaning of that term in a 1936 will 
absent proof of testator’s intent contra. In Re: 
Seltmann 
There must be convincing proof that property be- 
queathed to a beneficiary behind the Iron Curtain 
will reach its destination before the court will di- 
rect that the property be released by the clerk of 
the court to an agent of the beneficiary. Brizgys 
v. Union 
R.R. 4:62-2(f) cannot provide a basis for setting aside 
a judgment of probate because of undue influence 
or lack of testamentary capacity since that subsec- 
tion contemplates exceptional, extraordinary, and 
compelling grounds for relief which do not fall 
within those which could be asserted under R.R. 
5:3-3. Re: Small 
A devise to A for life and after his death to the heirs 
of his body lawfully begotten, under the law in 
effect in 1901, created a life estate in A with a 
vested remainder in fee simple in his children if 
he had children and not a fee simple in A. The 
Rector ete v. Eyre 


WITHDRAWAL OF PLEA 
Where indictment was fully explained to defendant 
who voluntarily and understandingly pleaded 
guilty to all counts, plea could not be withdrawn 
nor would sentence be set aside on habeas corpus. 
te IPS 5 ic 5 6 chew Svs Sx A elt eee OMe 


WITNESSES 
Whether a witness is equally available to both parties 
depends not on mere presence at trial, but on his 
relationship to parties, nature of his expected testi- 
mony, and whether he is as likely to be favorable 
to one party as to the other. Hickman v. Pace .... 
Where an attorney's affidavit in support of his cli- 
ent’s motion carries the potential of his eventually 
being a witness on the merits, but he denies such 
an intention, the court is without authority to 
order his withdrawal at that time, but, where a 
matter has been scheduled for trial and an attor- 
ney decides to testify on the merits, ethical prac- 
tice requires his withdrawal before becoming a 
witness, although no such testimony has ever been 
rejected in this State. Kridel v. Kridel 
A client should not be deprived of representation 
in the midst of a proceeding because his attorney, 
arguably, has stepped just over the ethical line. 
Kridel v. Kridel 


WORDS AND PHRASES 
Filing consists of placing in the custody of the pro- 
per official the paper to be filed. Barclay v. First 
National 
Parking of automobiles in open yard for few days 
awaiting trans-shipment does not constitute outdoor 
storage. N.Y. Central v. Ridgefield 
For the purposes of the consideration of double jeo- 
pardy, “wanton” and “willful” have substantially 
the same meaning. State v. Donley 
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As used in N.J.S.A. 45:5A-8 and 10 the term “princi- 
pal business” is synonymous with “principal oc- 
cupation.” 
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WORKMEN'S COMPENSATION 


A workmen’s compensation carrier is not liable in 
tort for negligent treatment of an insured’s em- 
ployee in a clinic maintained and operated by the 
COEPICT MEARE NE ood onic a 6 61518 26s 'aie bob 

Normally-concealed disfigurement which is non- 
disabling but of such nature and extent as to be 
revealed by customary pre-employment physical 
examination is compensable even in absence of 
proof that employee’s present earning capacity has 
been reduced. Wright v. Purepac : 

An award of compensation greater than the medical 
expert’s estimates of disability is not necessarily 
excessive. Wright v. Purepac 

Where the final act necessary for the formation of an 
employment contract took place in New Jersey, 
this state has jurisdiction to award compensation 
regardless of where the compensable accident oc- 
curred. Filson v. Bell Tel. Lab. ...... 6 iccccececencs 

Injuries sustained by an employee while traveling 
between his home and place of employment in his 
own automobile are compensable where the em- 
ployer, as part of the employment contract, agreed 
to pay for such transportation at a fixed rate per 
mile. Filson v. Bell Tel. Lab., Inc. ............... 

Injury occurring during return trip from company 
picnic which was in large part sponsored, paid for 
and participated in by employer, held not com- 
pensable where employees were free to attend or 
refrain from attending. Ricciardi v. Damar Products 

Husband held not dependent of deceased wife where 
evidence showed he supported her with the aid of 
a relatively small contribution from her salary to- 
ward their joint living expenses. Ricciardi v. Damar 

The county court lacks power to extend the time for 
appeal from a judgment of the Division of Work- 
men’s Compensation which is fixed by N.J.S.A. 
34:15-66. Hodes v. Oak Flooring Co. ............. 

While disobedience of a prohibition which limits the 
sphere of employment, as opposed to one which 
regulates conduct within the sphere of employment, 
will ordinarily result in a denial of compensation, 
such is not the case where the prohibition has been 
more honored in its breach than in its observance. 
Bishop v. International 

Held, employee killed in fall while attempting to 
board elevator he had been told not to use, sus- 
tained compensable injury where he and other 
members of crew had nevertheless used the eleva- 
tor daily without disciplinary action by employer. 
Bishop v. International 

Dependent illegitimate son and partially dependent 
parents are dependents within R.S. 34:15-13(g). 
Bishop v. International 

In reviewing decisions in workmen’s compensation 
matters, the Supreme Court is not obliged to under- 
take an independent review of the evidence and 
make independent findings of fact. McAllister v. 
BROT SMES 2 5. scaco archaea ora Bakara aug SLA De eer nee aie 

Because an independent right to compensation is 
vested in dependerts which accrues at the time of 
the death of their decedent, dependents are en- 
titled to be compensated at the rates in force at the 
time of death, rather than at the time of the acci- 
dent which caused the death. McAllister v. Board 
of Ed. 

The death dependency rates in force at the time of 
the employee’s death and not those in force at the 
time of the accident are the applicable rates. Gluck 
v. Peter Freund Knitting 


Under N.J.S.A. 34:15-43 one is an authorized worker 
and entitled to benefits under N.J.S.A. 34:15-74 if 
his aid was requested by a person in charge of a 
firefighting and rescue operation even though that 
person is only an ordinary member of the fire de- 
partment, but an intermeddler is not covered. 
Volek v. Deal 

Even if the subject of a dispute is unrelated to the 
work, an assault is compensable if the work 
brought the parties together and created the rela- 
tions and conditions which resulted in the clash. 
Martin v. J. Lichtman & Sons 

Employer's filing of petition to deprive employee of 
compensation for so long as he refuses to submit 
to medical examination held not to be a submission 
of the petitioner’s claim which obviates emloyee’s 
need to file a timely claim petition. Pastor v. 
Bakelite Co. 

The Compensation Division may consider and evalu- 
ate evidence presented by petitioner seeking to ex- 
cuse failure to give notice of injury. Lischentski 
v. Zagulski 

Failure to give notice of injury within the 90 day 
time limit prescribed by N.J.S.A. 34:15-17 may be 
excused where it is the result of accident, mistake, 
incapacity, unforeseen cause or any other good or 
reasonable cause. Lischentski v. Zagulski 


The notice of injury requirement of N.J.S.A. 34:15-17 
may be waived by the employer and is waived 
where his absence makes timely notice impossible. 
Lischentski v. Zagulski 

Judgment for respondent entered by County Court 
and affirmed by 2 judges of Appellate Division af- 
firmed by Supreme Court on factual issues of oc- 
currence of the episode alleged by petitioner. 
Lyon v. Brewster 

Where an employee is exposed to work conditions 
which activate or cause a progressive occupational 
disease but the existence of same remains undis- 
closed and unknown over a period of time, liability 
rests on the employer or insurance carrier during 
whose employment or coverage the disease was dis- 
closed by medical examination, work incapacity or 
manifest loss of physical function. Bond v. Rose ... 

Where the sole question is which insurance carrier is 
liable for compensation payments, R.R. 5:2-5(a) au- 
thorizes the court to require continued payment by 
either or both carriers witn provisions for reim- 
bursement depending upon final disposition. Bond 
v. Rose 

Where the sole dispute is between two insurance car- 
riers, petitioner is not obligated to enforce his judg- 
ment against one and is entitled to interest, costs 
and counsel fees. Bond v. Rose 
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3 Workmen’s Compensation, Cont’d 


Where the owner of a tractor leases its use to a truck- 
ing company and operates it during the period of 
the lease, he becomes an integral part of the func- 
tioning of the truck company for the period of his 
engagement and is an employee for purposes of 
workmen’s compensation. Tofani v. LoBiondo ... 

Injury suffered by volunteer fireman while playing 
softball on fire company team is compensable 
where substantial benefits in terms of increased 
incentive, morale, teamwork, and community and 
financial support inured to municipality as a result 
of the team. Cuna v. Avenel .........cescsseccees 

Proposed Workmen’s Compensation Rule Change— 
Amended Rule Concerning Exchange and Filing of 
Medical Reports 

An injured employee of a special and of a general 
employer who may file a compensation claim or a 
common law action against his employers and 
elects one remedy against one, cannot avail himself 
of the other remedy against the other employer. 
Chickachop v. Manpower Ince. etc. ............... 

Where an illegally employed minor may sue his em- 
ployer in tort or file a compensation claim and 
does the latter, and receives an award of medical 
benefits after full hearing, he cannot then prosecute 
a tort action against his employer. Chickachop v. 
DROME BROS CUE oo ain oo is eee cain cw/aalne ehenee ae 

Where a compensable accident results in an injury to 
a part of the body which has been injured in a prior 
compensable accident, but the disability from the 
second accident is unrelated to the prior loss, the 
employer at the time of the second accident is not 
entitled to credit for the amount of the compensa- 
tion paid for the previous loss. Caputo v. Kero ... 

Workmen’s compensation benefits extend not only to 
firemen listed on the department rolls as “active” 
members, but to exempt firemen who actively par- 
ticipate in doing public fire duty. Foerster v. Keans- 


caused by his preparations for a Memorial Day 
celebration to honor departed firemen, and par- 
ticipation in the celebration itself in the capacity of 
lay chaplain, is entitled to Workmen's Compensa- 
tion benefits. Foerster v. Keansburg .............. 
When an employee becomes ill on the job and is 
rendered helpless the employer must exercise rea- 
sonable care to put him in reach of medical care 
and the negligent failure of other employees to 
exercise such care, which contributes to an injury, 

s a condition of employment giving rise to em- 
ployer liability. Lanier v. Keickhefer-Edy ........ 
An injury to the eye, permanent in character but 
involving no loss of vision, is properly expressed 
in terms of partial total disability rather than loss 

f function of the eye. Zusa v. Ford .............. 

\ worker on navigabie waters has a federal remedy 
under the Longshoremen’s Act and an option to 
choose a State remedy under the Workmen’s Com- 
pensation Act in situations where the State has 
jurisdiction. Hansen v. Perth Amboy ............ 
rkmen’s Compensation appeals, being governed by 
R.R. 1:3-1(b), are subject to the same appellate 
rules as other final state agency decisions or actions. 
Hodes. v; Oek Pioorivid Oo. oicckccsccsisiowsaowes 
In enacting R.S. 34:15-43 the Legislature intended to 
bring volunteer rescue workers within the protec- 
tion of all the benefits of the Workmen’s Compen- 
sation Act including the fellow employee immun- 
ity section of R.S. 34:15-8. Stillwell v. McGrath .. 
Two men are fellow employees within the terms of 
R.S. 34:15-8 although they are members of two dif- 
ferent rescue squads where the ultimate agency 
liable for Workmen’s Compensation benefits for 
both is neither one squad nor the other but the 
municipality in which both operate. Stillwell v. 
WNC RU De hen aca gr ota Pid ee Ra RE Ea 
An employee away from home at the direction of his 
employer is not acting unreasonably in seeking to 
satisfy his physical needs, including relaxation. 
Cavaleante v. Lockheed ..... 2.660. icinccccec cesses 
Reasonableness in regard to the activities of an em- 
ployee away from home is given a very liberal 
construction. Cavaleante v. Lockheed 
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ZONING 


Another Look At Contract Zoning by Stephen Sussna 
Where decision granting variance is followed by 
publication of notice of the decision, the time for 
filing a complaint runs from the date of publication, 
not the date of decision. Toutphoeus v. Joy ...... 
Fact that Chairman of Board of Adjustment had been 
co-broker in sale of property over year before ap- 
plication to Board for variance relating to that 
property did not constitute interest sufficient to 
disqualify the Chairman from participation in the 
hearing on the application. Toutphoeus v. Joy ... 
Where municipality’s experience with drive-in rest- 
aurants reasonably led it to conclude that they 
gave rise to problems of public health, welfare and 
safety, it could properly amend its zoning ordin- 
ance to exclude such restaurants from its borders. 
PAOQRTIG GU) DOMED 6 oe coda cso vise We eae weet zens 
Subdivision improvements such as sidewalks and 
street widths required by ordinance at time of 
granting of tentative approval may be changed by 
subsequent amendment to ordinance prior to grant- 
ing of final approval. Pennyton v. Stanhope ...... 
t is not unreasonable for a stop-gap ordinance to 
be in effect for 31 months pending good faith ef- 
forts to achieve a comprehensive permanent zoning 
plan. Campana v. Clark 
Where billboards affect enjoyment and value of pro- 
perty their aesthetic impact is an economic fact 
which is a relevant zoning consideration. United 
Wi PENI oe oral ccc ava edu a onan oT See are ra 
An ordinance discriminating between on-premise 
Signs and off-premise signs is supported by the 
business need for the former. United v. Metuchen 
Failure to submit a comprehensive zoning ordinance 
to an existing Planning Board prior to passage 
renders the ordinance invalid even though an ad 
hoc committee considers the plan. Mulligan v. 
_New Brunswick 
Variance to reconvert dwelling from partial com- 
mercial use back to residence should be granted 
where it would enhance the predominantly resi- 


dential neighborhood. Barber v. Bd. of Adj. .....-.. 250. 


Where zoning ordinance permits public buildings in 
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a residential zone a municipal garage can be erect- 


ed there. Scotch Plains v. Westfield ............. 267 


A zone must be described with reasonable certainty 
and must have definite boundaries. Slattery v. 


Township of Caldwell. .... «060 swcccevdsevewsecses 2 


Ordinance establishing proposed highway as zone 
boundary is invalid where there is no description 
of highway’s location or any reference to a map or 


other outside aid. Slattery v. Township of Caldwell 283 


As a general rule, whether an application for a vari- 
ance is to be rejected on the ground of res judicata 
is for the Board of Adjustment to determine in the 
first instance, and its decision will not be upset on 
appeal unless unreasonable. Mazza v. Board ..... 

An underground fallout shelter is a structure prohib- 
ited by side yard provision of a zoning ordinance 
where part of it, though covered with soil, extends 
above the pre-existing ground level. Place v. Board 

Hardship created by the owner which is unrelated to 
the physical characteristics of the land is not suf- 
ficient ground for granting a variance under the 
provisions of N.J.S. 40:55-39(c). Place v. Board .... 

Outdoor storage of motor vehicles may validly be 
prohibited throughout municipality. N.Y. Central 
v. Ridgefield. 

Parking of automobiles in open yard for few days 
awaiting trans-shipment does not constitute out- 
door storage. N.Y. Central v. Ridgefield .......... 

Railroad freight yard is public utility facility within 
zoning ordinance exemption. N.Y. Central v. Ridge- 
GOS oo as hose halle dae Samana nt dames 

Since the boarding and training of horses is not a 
form of farming it is not allowable under an ordin- 
ance permitting an agricultural business in a resi- 
dential.zone. Demarest v. Heel. ........2.022.cce0es 

Reasonable sanitary landfill operation in residential 
district does not per se constitute business use in 
violation of zoning ordinance. Wildlife v. Poole .... 

Where landfill is necessary to render land usable for 
permitted uses, neither source of waste materials 
nor immediacy of intended use for building pur- 
poses is significant. Wildlife v. Poole 

Blanket restriction of highway frontage to residential 
use is illegal where variances for business and com- 
mercial use are regularly and indiscriminately 
granted. Wilson v. Mountainside ................. 

Where relief was sought only as to tract in its en- 
tirety, zoning classification would not be voided 
where reasonable as to portion of tract. Wilson v. 
po ee ee ee res rr oar Oey 

Conformity with master plan will not save use classi- 
fication where plan is capricious or classification is 
established to be realistically unreasonable. Wil- 
SORE Vi PAGUINSIINIGG 2... oss 2b5 cada ede aeernens 

Economic hardship is not a sufficient special reason 
for a variance. Wilson v. Mountainside ......... 

If prior owner was entitled to variance for hardship, 
purchaser does not lose that right merely because 
he bought with knowledge of zoning restriction. 

WAIEON  W: DAOUMNIAMISIO® 6s cwcndsccnpueswecuenes 

A substantial investment in preparation for construc- 
tion incurred in good faith reliance on building 
permit may create vested right in permit which is 
not destroyed by amendment to zoning ordinance 
even though no construction had begun at date of 
amendment. Sautto v. Edenboro ................. 

Where enforcement of amendment to zoning ordin- 
ance requires destruction of apartment house built 
in good faith reliance on validity of pre-amend- 
ment building permit, court will balance the equi- 
ties, consider the economic waste, and deny en- 
forcement. Sautto v. Edenboro .................. 

While a municipality may consider revenues in its 
plans for a well balanced community it may not 
bar tax exempt facilities on the ground that they 
are financially burdensome by reason of that ex- 
emption. Roman v. HoHoKus ................... 

N.J.S.A. 40:55-33.1 was enacted to insure equality of 
zoning treatment for private and public schools. 
SOGRNiE Ws ROE 5. 2 a: ds wc 4st aeaxne mn Rae: 

A municipality has the authority to control the loca- 
tion of a public school by means of a zoning ordin- 


The recognition of a vested right to minimum lot sizes 
under N.J.S.A. 40:55-1.18 does not violate equal 
protection of the law. Nelson v. So. Brunswick .. 


Quaere whether a municipalit ywhich has zoned a 
particular area for specific minimum lot sizes may 
provide by ordinance that in return for a donation 
of land to it for public purposes, certain lot sizes 
may be automatically reduced by a given percent- 
age, all other land in the same zoning district con- 
tinuing to be governed by the minimum. Nelson 
Wider SIGN 6 os. 6c cotananeujaaususraeradnciaiads were 


A suit to challenge the approval of a subdivision 
plan must be filed within 45 days, as measured from 
the publication of notice of the granting by the 
planning board (or where applicable, the governing 
body's approval of a board’s recommendation) of 
tentative approval although constitutional issues 
may be considered beyond that time period. Nelson 
v. So. Brunswick 

A municipality may divide an area which has long 
been devoted to heavy industrial uses into two 
zones which are in roughly equal proximity to 
other zones and of variable adaptability to the 
petroleum industry, and prohibit the storage and 
refining of petroleum in one of those zones where 
it does not now exist, and allow it in the other 
where it has long existed. Tidewater v. M. & T. 
v. Mayor 

Zoning Variances and Exceptions, 1959-63, by Roger 
A. Cunningham 

Zoning and Schools, by Dr. Stephen Sussna 

Parking commercial vehicle in driveway of home 
located in residential district held not a permitted 
accessory use of residential property. Northvale 
v. Blundo 

A funeral home is not a permitted use in a district in 
which the zoning ordinance permits business of- 
fices, retail businesses and places of amusement or 
assembly. Mullen v. Bd of Adjustment 

A 1929 zoning ordinance prohibiting lunch wagons 
and dining cars does not apply to a modern diner- 
restaurant with a permanent kitchen, foundation, 
cellar and utility connections, and which offers full 
course meals. Masterson v. Christopher 

Though doctrine of res judicata applies in grant or 
denial of variance, it does‘not bar new application 
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and lifting of conditions previously imposed on 
showing of changed circumstances or other good 
cause. Cohen v. Fair Lawn .............0200+ 008 
It is not a per se objection to the elimination of a con- 
dition in a grant of zoning variance that defendant 
at no time observed the condition. Cohen v. 
Fair Lawn 
Where an original owner would be entitled to a vari- 
ance under a specific:set of facts, any successor in 
title is ordinarily entitled to the same, providing 
that no owner in the chain of title since the adop- 
tion of the zoning restriction has done anything 
to create the condition for which relief by variance 
is sought. Griffin Vv. Board. .....6.sscsecccvecnieas 
A variance to which an original owner would be en- 
titled is not lost to the present owner because he 
and his immediate predecessor acquired the lot 
after adoption of the zoning restrictions. Griffin 
v. Board 
The denial of a variance because of the failure to 
satisfy the negative criteria of N.J.S.A. 40:55-39 
must be based on evidence supportive of the sub- 
stance of the statutory exclusionary language. 
Griffin v. Board 
An ordinance prohibiting the parking of trailers 
within a municipality is not arbitrary, capricious 
or unreasonable. Livingston v. Marchev 
Recreational activities cease to be permitted acces- 
sory uses when they impair the residential char- 
acter of a neighborhood. Livingston v. Marchev ... 
A temporary variance may not be granted where 
there is no legal basis for the issuance of a per- 
manent variance. Goerke v. Middletown ......... 
There is no legal authority permitting a governing 
body to cause temporary exemptions from a zoning 
ordinance to be issued. Goerke v. Middletown ... 
Party will be relieved of effect of subsequent pro- 
hibitory ordinance only where he has substan- 
tially relied upon pre-existing law prior to effec- 
tive date of ordinance. Popular v. Fuller’s ........ 
Where a club’s proposed outdoor swimming pool 
would be located close to adjoining properties in 
a residential zone, held it would injure district as 
a place of residence. Cooper v. Maplewood 
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